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C.C. 'ynamos
JLOKTOp opuanyecknx Hayk,
npodpeccop Tron

OBLWWME MONOXEHWA O NMPEACTABUTE/IbBCTBE

VIHCTUTYT npeacTaBuTenbCTBa A0 CUX MOp ABAseTcs
ManopaspaboTaHHbIM pa3fesioM rpaxaaHCcKoro npasa,
XOTH HEeO6XOAUMOCTb peLUeHUs NpPakTUYeCcKMX BOMPOCOB
ero NpMMeHeHns Haspesa AaBHo.

MpakTnka nokasblBaeT, 4YTO CYObeKTbl rpaKaaHCKUX
NMPaBOOTHOLLUEHW/ He Bcerga MOryT yyacTBoBaTb B HUWX
CaMOCTOATE/IbHO W JIMYHO, 4YTO co3jaeT noTpebHOCTb B
"3amMelleHnn” yyacTHMKa nNpaBOOTHOLUEHUA WMHbBIM JINLOM —
npegcrasutesnem.

VIHCTUTYT npefcTasButeNnbCTBa O3HavyaeT CoBeplueHne
OJHMM NIMLOM, NpeAcTaBuUTesIeM, B Npejesiax UMeLnXcs
y Hero MosIHOMOYMnii CAENOK W VHbIX IOPUANYECKNX OenCT-
BUI OT MMEHW U B MHTepecax ApYyroro Avua - npeacras-
naemorol lNpencraBuTesib HE MOXET COBepLUaTb CAESKU
OT MMEHW NpeacTaB/IAEMOro HW B OTHOLWIEHUU cebs nnd-
HO, H/ B OTHOLUEHWW APYroro nvua, npeacraBuTeneM Ko-
TOPOro OH 0gHOBPEMEeHHO sABnsieTcs (4.3. ¢T.129 MK PY3).

VHCTUTYTY npefcTaBuTe/NibCTBa B rPaXK4aHCKOM Mnpase
CBOWCTBEHHbI cneuudmyeckne npuHUMNLI, 0BYCNOB/EH-
Hble OCOBEHHOCTAMM MpeameTa MNpasBOBOro perynmposa-
HWA, CYOBLEKTHOIO cocTasa perympyemblx 0OLLECTBEHHbIX
OTHOLLEHUIA, a Takke CUCTEMOI 3KOHOMUYECKMX OTHOLLe-
HWin obuecTtBa. og npuHUMNaMM UHCTUTYyTa npeacTaBu-
TeNnbCTBa MNOHMMAIOT ero OCHOBHble Havasla, Bblpakato-
e O6BEKTMBHbIE 3KOHOMUYECKME U cOouMasibHble 3aKo-
HOMEPHOCTN pPa3BUTUA COBPEMEHHOro obLecTsa, onpe-
Jenswme CyWHOCTb MHCTUTYTa npeacrasutesibcTea. B
KayecTBe TakKoBbIX BbICTyMNatoT:

— NpUHUMN JoBepuTesibHoro (huayumnapHoro) xapak-
Tepa npegcraBnTesIbCTBA, COr/laCHO KOTOPOMY Ha3BaHHOe
B [0BEPEHHOCTN NULO "AO/HKHO JINYHO coBepllaTtb Te
[EeNCcTBUSA, Ha KOTOPbIE OHO YNMOJIHOMOYEHO". HecMoTps Ha
BO3MOXHOCTb NnepefoBepus, dwmayunapHblii  xapaktep
npeacraBuTesNIbCTBa COXPaHAETCA: npegnonaraeTcs, 4YTo
NCNOMHATb A0/DKEH TOT, KOro YNOSHOMOYWAN;

- MpuHUMN KoHdmAeHumanbHoOCTU. B npouecce ocy-
LWeCTBNEHNS MOJIHOMOYMA NpeacTaBUTENt0 CTaHOBUTCA
WA MOXeT cTaTb W3BECTHOW WHGopMauus O YacTHOW
XU3HU PU3NYECcKMX NuL Inbo nHdopmaums, ABagoLascs
KOMMEPYECKON TalHOW, KoTopasi B C/iyyae nepegayun
TpeTbMM Nuuam cnocobHa MpUYMHUTL KPYNHbIA maTepu-
aNbHbI AW MOpasbHbIN yUepb npeacTaBnsemMomy;

- NPUHUMN HeJoNyLWeHUs COBepLUEeHUSs 4vepe3 npefa-
cTaBuTENs HOPUAMYECKUX AEWACTBUIA, KOTOpPbIE MO CBOEMY
XapakTtepy MoryT 6biTb COBepLUEHbl TO/IbKO JINYHO, a paB-
HO ApYruX IOpUANYECKNX AEACTBUIA, YKa3aHHbIX B 3aKOHe.

3akoHofaTeNIbCTBO He [JaeT YeTKoro onpegesieHuvs
npeacTaBUTENbLCTBA, HO M3 HOPM 3akoHa ycmartpuBaeTcs,
YTO NpeAcTaBuUTE/IbCTBO COCTOUT B COBEPLUEHUM COENOK
(4.2. ¢1.129 TK PY3). lMpu 3aToM wuMmeOTCs B BUAY Kak
cAenky, nNpefycMOTpPeHHbIE 3aKOHOM, Tak U, XOTA He npe-
OYCMOTPEHHbIE 38KOHOM, HO HEe MpoTUBOpeYaLlne emy.

BmecTe € TeM 3aKkOH B OTAEe/IbHbIX C/lyyasx He Aomnyc-
KaeT coBeplLUeHue 4epe3 npeacTaBuUTeNs CAENOoK, KOTo-

pble N0 CBOEMY XapaKTepy MOryT 6biTb COBEpLUEHbI TOJIb-
KO JINYHOZ.

| F'paxxgaHckoe npaso. T.1 / MNoa pea. A.N. Cepreesa, H0.K. Ton-
croro. M.: Cratyt, 2001. C.281.
2 Cm. nogpo6Hee: KommeHTapwii k MpaxpaHckoMy kogekcy PO.

YacTtb nepsas / MNog pea. T.E.A6oBoi, A.HO.KabankuHa. M., 2002.

K npvmepy, Henepegasaembl U HEOTYYXXAaeMbl, Cle-
JoBaresibHO, ¥ Ha OCHOBaHWW CAEesioK, COoBepLUaeMblX
npeacrasuTeNneM, XusHb, 340POBbE, JIMYHAS HEeMNpPUKOCHO-
BEHHOCTb W Apyrve HematepuasnbHble 6nara, npuHagie-
Xawpe rpaxgaHvHy OT POXAEHUA WA B CUy 3akoHa.
Cilofja OTHOCATCS Takke perucrpauus 6paka wam yCbIHOB-
NeHune, cocTasneHne 3aseLlaHns3 u ap.

MNpepcraBMTENLCTBO UMEET AABHIOK MUCTOpUo. ELlle B
JpeBHem Pume Ha OCHOBaHUM [JoOroBopa nopyyvyeHus
(TanclaluT) maHgaTapuii (MOBEPEHHbLIA) MOF B MHTEepecax
Jpyroro nvua (foBepuTenis) cosepllatb CAENKW, BbINOM-
HATb NpoueccyasibHble AeNcTBUA 1 np. YrnybneHHoe pas-
BUTME WHCTUTYT npeacTasButenscTBa nonyumn B XIX -
XX BB. B CBfI3V C YC/IOXKHEHVMEM MNPABOOTHOLUEHWNIA BOOOG-
e, rpaXxaaHCKo-NpaBoOBbIX, B YACTHOCTW.

Cdhepa npumeHeHns npeacTaBuTesibCTBa 4OCTATOYHO
wupoka. [NpeactaBuTeny TPagWLUMOHHO AENCTBYHOT OT
NMEeHN HefeecrnoCOobHbIX U BOJIbHbIX rPaXiaH, a Takke oT
UMEHWN opuanyecknx nuy. MameHeHus, npousowlejlive B
Hawem obLiecTBe B Moc/iefHee BpPEMs, CYLLEeCTBEHHO
pacwmpunn cgepy ero npuMeHeHus. Hanpumep, naTeHT-
Hbl/i MOBEPEHHbIN BeAeT Aena obbIX NUL, N0 NOAYyYEHUIO
M noafdepXaHuio B Cune OXPaHHbIX AOKYMEHTOB Ha W30-
6peTeHus, nonesHble Mogenu u T.n.; 6pokepbl AENCTBYHOT
Ha Gupax OT MMEHW K 3a CYeT CBOUX KAneHToB. [pea-
cTaBUTEIM MOTYT 3alumuiatb W JINYHblIE HEUMYLLEeCTBEH-
Hble npasa. Hanpumep, VMMeEHHO npeacTaBuUTE/IM YacTo
BeOyT Aena O 3awute AOCTOMHCTBA, YecTu, U AenoBoi
penyTtauumnd.

Vcnonb3oBaHne npefcTaBuTesIbCTBaA Kak crnocoba
OCYLLEeCTB/IEHUS NPaB M UCMNOSIHEHNs 06s3aHHOCTeN AWK-
TyeTca NpUyYnHaMu Kak IopuUanyecKoro, Tak u paktmyecko-
ro nopsgka.

K nepBoii kateropmm oTHOCSTCS:

— HenosiHas [eecnoco6HOCTb UL, B BO3pacTte 40 BO-
cemMHaguaTun nerT;

- orpaHu4eHve AeecrnocobHOCTU rpakaaHnHa,;

- MNpu3HaHWe rpaxjaHvHa Mo OCHOBaHUAM,
CMOTPEHHbIM 3aKOHOM, HEeLleecrnoCobHbIM ¢ T.M.

K dhakTyeckum npuymHam OTHOCATCSH 06CTOATENbLCT-
Ba, MPenATCTBYIOLME JIMYHOMY OCYLLECTBMIEHUIO Npas U
NCMNOSTHEHMIO 06A3aHHOCTEN:

- 60/1e3Hb;

- OTCYTCTBME B MECTe NOCTOAHHOIO XUTEsbCTBA,

- lopuanyeckas 6e3rpamoTHOCTb;

- HexenaHve ynpaBoMOYEHHOro unn o6s3aHHOro nuua
JINYHO OCYLLECTBNATL Npasa W UCMOJHATL 06A3aHHOCTMY;

-3arpy>XeHHOCTb OpraHa HpuanYecKoro nnua;

- OTCYTCTBME Y CyObeKTa cneuuasibHbIX NO3HaHWA 1 T7.4.5

lOpnanueckas npupoda npeacrasutTenscrsa AocTa-
TOYHO cnoxHa. CyTb npeAcTaBUTeNbCTBa 3akivaeTcs B
LeATenbHOCTN NpeAcTaBuTens, O4Hako Mexay npeacras-
nfemMbliM 1 npeacrtaBUTesIeM CYLLECTBYIOT "BHYTpPeHHue"
OTHOLWeHuA. MoMnmo 3Toro, npeacTtaBuTeslb, OEACTBYS B
WHTepecax npeacTaBnsemMoro, BCTynaeT B OTHOLUEHUS C
TpeTbMMy nnuamubé. [elicTBusS npeacraBuTeNns nopoxaa-

npeay-

3 B cnyuasx HeobxoguMoCTW, Hanpumep No NpuyMHe HerpamoT-
HOCTV 3aBeLuaTens, 3aBellaHne MOXeT ObiTb NOANUCaHO APYrM
NIMLOM — PYKOMPUKNALUYNKOM.

4 TpaxpgaHckoe npaBo: YuyebHuk. YacTtb nepsas / [Mog peg.
A.l' .KannuHa, A.N.Macnaesa. M., 2001. C.218.

5 MpaxaaHckoe npaso. T.I/ MNog pen. E.A.CyxaHoBa. M., 2004.

6 B topuguyeckoli nutepaType BCTpeYaeTCcsa W MHas TpakToBka
OTHOLLUEHWIA NpesCcTaBUTeNbCTBa, COrMAacHO KOTOPO COBCTBEHHO
npeacTaBuTENbCTBOM OOBABNAETCA MPaBOOTHOLUEHUE  Mexay
npeAcTasnsieMbiM U TPETbUM SIMLIOM, a OTHOLLEHWE Mexay npes-
CTaB/IiEMbIM 1 MPeACcTaBUTeNIEM PacCMaTpUBaETCA /NLLIb Kak ero
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10T OpUguYeckne nocneacTBusi HEMNOCPEeACTBEHHO A/
npencrasasemorot.

Mo3ToOMy MOXHO FOBOPUTb O ABYX YPOBHSIX OTHOLUE-
HWIi: BHYTpEHHeM (Mexay npefcTaBnsieMbiM U npeacra-
BUTENEM) N BHELUHeM (MexXAay npeacTaBUTENIEM U TPETb-
UM NNUOM), He 3abbiBasd, YTO 06a 3TUX OTHOLLUEHUS npu-
BOASIT K BO3HMKHOBEHMIO MPABOBOW CBA3W MexXay npes-
CTaBnsieMblM W TpeTbuMM nuuoM. Takum obpasom, ANnd
npefcTaBUTe/IbCTBA XapakTepHO Ha/lMune Tpex yyacTHU-
KOB: NpeAcTaB/IsieMoro, npeAcTaBuTeNst U TpeTbero nuua.

VMcxoga 13 U3N0XKeHHOoro, npegmMeToM npeacTaBu-
TenbCcTBa SBMAIOTCA lOpuaguyveckne AeicTBUsi, CcCoBep-
Wwaemble npeacTaButenieM. Llenbs npeacraButenbCcTBa —
ocyulecTB/ieHMe npeacTaBuTenieM CcAesok OT  MMEHU
npeAcTaBisieMOoro.

B ponu npepcTtaBnsieMoro MoXeT BbICTynaTb /1060
CyObeKT rpaxgaHCcKoro npasa — HPUANYECKOe MU0 UK
rpaxgaHuH HesaBWCUMO OT COCTOSIHUS ero [4eecnoco6Ho-
CTU, T.e. MIIO6OW rpaxgaHWH C MOMEHTa POXAEeHWUs Wan
lopuanyeckoe MU0 - C MOMEHTa €ro BO3HVMKHOBEHUS B
YCTaHOBJ/IEHHOM MNopsAKe.

Cam npepcTaBnsieMblii lOpUANYECKNX AENCTBUIA He COo-
BEpLUAeT, B CWU/ly YEro MM MOXET ObITb JIMLO HecoBep-
LUEeHHOMeTHee, HeaeecnocobHoe, a TakkKe CTPYKTypHoe
noapasaeneHne PUANYECKOro nuua.

Kpyr nvu, koTopble MOryT 6biTb NpeacTaBUTeNsIMU,
asnsaeTca 6onee y3kuMm. B mepBylo oyepedpb, K HAM OTHO-
cATCcA rpaxpgaHe, ob6napgawowime nosHol aeecrnocobHo-
CTbl0. B Buae uvckoueHWss B KauecTBe npeacTaBuTenei
opuanyecknx nul, B cdepe TOpProB/v U 06CYXMBaHUSA
MOryT BbICTYNaTb rpaxjaHe, AOCTUrLLUME TPYAOBOrO CO-
BepLUeHHOoNeTHsA, T.e. WecTHaguatmn nert.

lOpugnyeckme nuua TaKke MOryT NpUHUMAaTb Ha cebsi
hyHKUMM npeacTaBuTeneli. Mpy 3ToM Hafo, YTO6ObLl 3TO He
pacxoawniock C TemMy LensMu 1 3agadamn, KoTopble ykasa-
Hbl B yYpeauTesibHbIX JOKYMEHTaxX Takmx /uu. Tak, 6aHk kak
KpeauTHOe yuypexaeHvne B Cwuiy npeanvcaHuii 3akoHa He
MOXeT ObITb NpefcTaBuMTENlEeM B TOProBoii caenke. Kowm-
Mepyeckue opuguyeckie nuua, obnagawolme obLlein npa-
BOCMOCOBGHOCTLIO, MOTYT BbINOMHATL (PYHKUMU NpeacTaBu-
Teneli OT MMEHM rpaxzaH W OpraHusauuii, He 3aHUMalo-
LMXCA NpeAnpvHUMATENbCKOW AeATeNbHOCTLIO, 6e3 cne-
LMa/IbHOTO Ha TO yKasaHus B yupeaunTesibHbIX OKyMeHTax23

MpeacTaBUTENBCTBO MOXET ObiTb OCHOBHOW (Hanpu-
mMep, A5 afBoKaTypbl, TPaHCMOPTHO-3KCNEeANLMOHHbIX
opraHusauuii) unmM  BCMOMOraTesibHON  AeATEe/IbHOCTbHO
(NnpeacTaBneHne ¥ 3awmTa npaB HECOBEPLUEHHONIETHUX,
OCylLlecTB/IsieMasi opraHamy HapoAHOro o6pas3oBaHusi, Ha
KOTOpble BO3/10XEeHbl OYHKLMN OPraHoB OMEeKn 1 noneyn-
TenbCcTBa) opuanyvecknx nuy. PykoBoauTens topuande-
CKOrO /iMua He MOXeT cuMTaTbCs npeacTaBuTesieM BO3-
rnaBnsiemMoli MM opraHvsauuu, MOTOMy 4YTO sIBMsieTcs ee
opraHoMm; AelicTBUS pykoBOAMTENst — 3TO AelCTBUS caMo-
ro IopUAMYECKOro nuua.

MpeacTaBUTENLCTBO HOpUAMYECKOTO NMua He obnaja-
€T CaMOCTOSITe/IbHOl NPaBOCYGBLEKTHOCTLIO U MOTOMY
npeacTaBUTENBCTBO OCYLLECTB/IAETCA C MOMOLLBIO PYKO-
BOAMTENs, Ha3HA4Yaemoro HpUANYEeCKM SMLOM U OEenCT-
BYIOLLEr0 Ha OCHOBAHMW BblJAHHON €My [0BEepPeHHOCTU
UM NPSIMOTO yKasaHusl B yuypeauTesibHbIX JOKyMEeHTax.

npegnocbiika. Cm.: paxpaHckoe npaso / OTB. pef. B. A. Pa-
ceHues. B 2-x. 4.1. M., 1986. C.229-230.

| IpaxpaHckoe npaBo: Y4yebHuk. Yactb nepas / log peg.
A.l' KannuHa, A..Macnsaesa. C.219.

2 Cm. nogpo6Hee: KommeHTapuidi Kk [paxgaHckomy kogekcy Po.
YacTb nepsas / MNog pea. T.E. A6oBoii, A.1O. KabankuHa.

6 ,

MoMMMO 3TOro, 3aKOHOAATENbCTBO COAEPXMT PSf,
npAMbIX 3anpeToB B OTHOLLEHUWN BbINO/IHEHUA NpeacTtaBn-
TeNbCKUX (OYHKUMUIA HEKOTOPbIMU CybbekTaMu rpaxaaH-
ckoro npasa. K npumepy, He BnpaBe ObiTb NpeacTaBuTe-
NAMU B cyfe Nuua, MCKIYEHHble U3 KO/ernn ajBoka-
TOB, cnefoBaTenu, cyAbW, NPOKYpPOpbl, KPOME Crlyyaes,
Korja OHV BbICTYNnalT B KayecTBe YMOSIHOMOYEHHbIX CO-
OTBETCTBYIOLLErO cyaa, NpokypaTtypbl Wi B KayecTBe 3a-
KOHHbIX NpeacTaButenei2.

MpeacTaBuTENb HE MOXET TaKKe coBepLUaTh CAEKM B.
OTHOLLUEHUWN ApYroro fvua, npegcraBuTenieM KOTOpPOro OH
oAHOBpeMeHHO sBnsaetcd. OfHoBpeMeHHoe rpeacTaBu-
TeNIbCTBO pa3HblX CTOPOH B CAesIKe A0MNyCKaeTCs TOMbKO C
cornacua y4yacCTHUKOB mbo MoxeT BO3HUKHYTb B CWUNy
NPsIMOro yKa3aHusi 3aKoHa.

He cuuTaloTcs npefctaBUTeIAMU NULA, YMNOSTHOMO-
YeHHble Ha BCTYM/IEHWe B MNEePeroBopbl OTHOCUTE/ILHO
HameuaeMbIx caenok. MNpeacraBuTenb 0653aH COBEPLUNTL
B NOJb3y NPeACcTaB/siEMOro He MPOCTO hakTUieckne aei-
CTBUSA, a AelicTBMA, NopoXxJallive NpaBoBOW pe3ynbTart.
MocpesHUK e TONMbKO NOoAbICKMBAET W cbnmxaeT cTopo-
Hbl, KOTOpble BMOCMEACTBMU CamMu 3ak/i4varT [A0roBop
(nMb0 oTKa3bIBAOTCS OT €ro 3ak/tyeHns).

He moryT 6bITb NpeacTaBuTeENs MU Nvua, Aalolme co-
rnacue Ha coBeplUeHWe CAEeNOoK UX nogoneyHbiMu. Vime-
loTcA B BuAy poauTenn (YCbIHOBUTENM) W nonevuTtenu
HECOBEpPLUEHHONETHUX WU MONeYnTesnin rpaxpaH, orpa-
HUYEHHbIX B eecnocobHOCTHA.

Hanuune TpeTbux nuy, - cneyuduyeckass yepta oT-
HOLLEeHWI NpeAcTaBUTENbCTBA. TakMMu NuLamu, € KOTo-
pbIMV MpPeACcTaBseMbli C MOMOLLLIO NpeacTaBuTens 3a-
KloYaeT rpaxgaHCcKo-npaBoBble CAESIKA WKW coBepLuaeT
WHblE opuguyeckne AencTBusl, MOryT BbICTynaTb /o6ble
cybbeKkTbl rpaxkgaHckoro obopoTta, obnagatoLiye npaso- un
[,e€eCrnoCcobHOCTbIO.

TpeTbe /MU0 B OTHOLUEHUSIX MPeACcTaBUTENIbCTBA MO-
XeT 6bITb M36paHO npeAcTaBnseMbiM, eMy MOXeT ObITb
nepefaH AOKYMEHT, yAOCTOBEpPsIOLWMiA NpaBo npeacTaBu-
TeNsi COBEPWNTb C HUM CcAesiKy A1s NpeacTaB/sieMoro.
O6bIYHO Xe TpeTbe NNLO, C KOTOpbIM MpeacTaBuTeNb 3a-
KNo4aeT [A0oroBop AN npeacTaBnisiemMoro, usbupaetcs
npeacTaBuUTeNEM.

B pesynbTate B3aumopgeicTBus npeacTaBuTens u
TPETbEro /iMua BO3HUKAOT, M3MEHSIIOTCS WM npekpalia-
I0TCA NpaBa M 0653aHHOCTU NpeACcTaBAsSeMOoro.

MpeacTaBUTENBLCTBO HEOBXOAMMO OT/IMYaTbL OT BHELUHE
CXOZHbIX C HUM, HO VMEILUX UHYIO I0puanyeckyo npupoay
OENCTBUIA YHACTHUKOB MPaXAAHCKMX NPaBOOTHOLLEHWIA.

MpeactaBuTeNb OTMYaeTCA OT Nul, AEUCTBYIOLUX B
YYXWUX MHTepecax, HO OT COBGCTBEHHOIO MMEHW, a Takke OT
nnd, YNosIHOMOYEHHbIX Ha BCTyn/ieHne B NeperoBsopsbl
OTHOCUTE/IbHO BO3MOXHbIX B Gyayuiem caenok. Kpyr gaH-
HbIX 1L, BeCbMa BeJ/IMK, HO cpean HUX MOXHO BblAe/nTb
nvua, Hambosee 4acTo BCTpevalLlMecs B rPaxaaHCKo-
npasBoBOM 060poTe.

Tak, CXOXWUMW MOMeHTaMu o06iafaeT BbINO/HEHNE
OyHKLMI nocnaHua n nocpesHuka.

MpeacTaBuTenb, XOTA W AeliCTBYET OT UMEHWU W B WH-

3 paxgaHckoe npaso. T.1 / Mog peg. A.MN. Cepreesa, HO.K. Ton-
ctoro. C.281-282.

4 3TO HEBO3MOXHO, BO-NMEepBbIX, MOTOMY, YTO MOAPOCTKM SIMBO
nvua, 3710ynoTpeénsowme CnMpTHbIMKM HanuTkamu, camy yyacT-
BYIOT B FP&XAAHCKMX MPABOOTHOLLEHUAX, NpasAa noj KOHTponem
noneunTenein. A BO-BTOpbIX, B MPOTMBHOM C/lyyae OT corjacus
noneuntens 3asuceno 6bl — ObITb emy npeAcTaBuTeneM Mojo-
NeyHOro NN Her.
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Tepecax MNpPefCcTaB/IIEMOro, BblpaXaeT MNpu COBEPLUEHUN
HOPUANYECKUX OENCTBUI CBOKO COBCTBEHHYKO BOMK, a Mo-
TOMY U NpenbsBAlTCA TPpeboBaHMsA K ero 4eecnoco6Ho-
cTu. CyllecTByeT Takke npsiMasi 3aBUCUMOCTb COBEpPLUEH-
HbIX MM COEMOK C Hagnexawym ¢opMUpoBaHNEM €ero
BHYTPEHHE BO/M 1 NOCNeAyHoLWMM BONen3bsaBneHneml

B oTnnume oT mpeacTaBuTeNs, nocnaHew, nwb nepe-
JaeT BO/O, MHEHMWe, XenaHue OAHOro nuua ApyromMy, HO
CBOK COOGCTBEHHYIO BOJIIO MpY 3TOM He BblpaxaeT. B aTol
CBfI3M MOCMaHUEM MOXeT BbICTynaTb W HefeecnocobHoe
N0, NOCKO/bKY Haa/iexallero oopMmpoBaHns Bov Ansi
COBEpPLUEHMS IOPUANYECKNX AEUCTBUI B TakOM Cydyae He
TpebyeTcs.

Mo npu3HaKy BbIPaXEHWS BOMM NPU COBEPLUEHUU CAes-
KW npeacTaBuUTENlb OT/IMYAETCA W OT NPOCTOro pykonpu-
Knaguvika, T. e. iua, NoAnucbiBaloLLero caesky no npochb-
6e Apyroro nvua, KoTopoe BcCneacTBMe dIM3n4eckoro He-
nocrtatka, 60M1e3HU WU NOo KakMM-IM60 UHLIM NpUYMHaM He
MOXeT noAnMcaTbCa COGCTBEHHOPYYHO2. Pykonpuknaguvk
nomoraetT oQOpMUTbL CAeNKy, Torga kKak npeacTaBuTesb
cam ee coBepLuaeT. Pykonpuknaguvk B faHHOM criyyae He
BblpaaeT CO6CTBEHHON BONM U He nepefaeT BOM Takoro
rpaXaaHunHa, a fvlb NoATBEepXAAaeT TOT (hakT, YTO rpax-
[aHUH BbIpa3u/l CBOKO BOJIKO Ha CAESIKY.

MocpegHuk (6pokep), Kak u npeacraBuTesib, COBep-
laeT akTVBHble lopuauyeckie AelricTBUS, UMelolme BO-
NeBoii xapakTep.

Kommepuecknii unn WHOM nocpefHukK, BbICTynas oT
COBCTBEHHOTO VMIMEHW, COAEeNCTBYeT 3aK/IlUEeHNO CAEsKU
nyTemM noucka N, 3auHTEPecOBaHHbIX B ee 3aK/IloUeHUN,
cbopa u Bblgaun nHdopmauum 06 ycnoBusx ee coseplue-
HWUS,, HO HUWKaKMX HPUANYECKUX [ENCTBUA, HEnocpeacT-
BEHHO CO3JatoLLMX NpaBa U 06513aHHOCTY A/18 APYTUX SnL,
OH He coBepwaeT. Ero geicTBua nuwb Cnocob6CTBYOT
3aK/II0YEHNI0 [OTOBOPA MexXAy CTOpOHaMu, HO camu Mo
cebGe 3TV CTOPOHbI OPUAMYECKN He cBsi3biBatoT. lMocpen-
HVK OcyLlecTBAsieT, B OOLEeM-TO, TeXHUYeckoe CoAeicT-
BMe, TOrAa Kak BOJIO, T.e. OKOHYaTe/lbHOE peLUeHne Ha
COBEpLLUEHNE CAEIKM, BblpaKaT caMun YYaCTHUKUS,

[esAtenbHOCTb Xe npeacTaBUTesnsl He CBOAWUTCA TOJb-
KO K OKasaHui0 MOMOLLM, a BblpaKaeTCcsd B HenocpeacT-
BEHHOM YCTaHOB/IEHWM MPABOBbIX OTHOLLUEHUA MexXay
npeacTaBnsieMbiM U TPETbUM JINLIOM.

AHaIoOrMyHble OTANYMSA MMEIOTCHA Mexay npeacTasu-
Tenem v ApyruMy Avuamuv, GencTBYIOLWUMU XOTS ' B 4y-
XUX nHTEepecax, HO OT COOCTBEHHOIO UMEHM.

Tak, KOHKYPCHbIN (apbuTpaxHbIA) ynpasnsowmii npu
6aHKpPOTCTBE COBEpPLUAET pUANYECKM 3HAUYMMble AelCT-
B/ OT CBOEro VMMEHW, B UHTEpecax He TOJIbKO 6aHKpoTa,
HO 1 ero KpeauTopoB.

Jyuienprkasunk npu HacnegoBaHuvM - 370 WLO, Ha
KOTOpOe HacnegogaTesnieM BO3fnaralTcs 0653aHHOCTM Mo
ncnosHeHno 3aBellaHuns. ocne cMepTy HacnegogaTens
nyulenprkasymk OT COGCTBEHHOIO MMEHW COBepLUaeT Aeid-
CTBUSl, B pe3y/bTare KOTOpbIX FpaXAaHCKO-NpaBoBble Mo-
CnefcTBUS BOSHUKAIOT Yy TPETbUX JINLL.

JeAtenbHOCTb npeacTaBuTens BecbMa 65M3ka U K
OeATeNIbHOCTN KOMMCCUOHEepa, KOTOpblli He MpPOCTO OKa-

| M'paxpgaHckoe npaso. T.1 / Mog peg. A.MN. Cepreesa, HO.K. Ton-
croro. C.283.

2 4.2 c1.34 3akoHa PY3 "O HoTapuare" o1 26.12.1996r. Ne343-1.

3 Cnegyet umMeTb B BuAy, YTO B /iuTepatype MMeeT MecTo n 6o-
Nee LUMPOKOe MOHMMaHue MocpeaHuYeckon aestenbHocTn. O6-
30p MHeHWin mo 3Ttomy Bompocy cm.. Jlnu A.C. PasrpaHuyeHune
cenok npeacrtaBUTeNbCTBa U nocpefdHudectsa // 3akoHoda-
TeNbCTBO W 3KOHOMMKa. 1995. N2 1.1-12, C.7-17.

3blBaeT CBOWM K/IMEHTaM TEXHWYECKYI NOMOLLb, HO U 3a-
K/l0YaeT B MX UHTepecax rpakaaHCKO-NpaBoBble CAESKU.
OfHako B OT/IM4Me OT NpeAacTaBuUTeNs KOMUCCUOHep, Ha-
npuMep KOMUCCUOHHbIA MarasuH, COBepLUaeT CcAesiku ¢
TpeTbUMM NnUamMn OT CO6CTBEHHOIO MMEHU U cam MNpuo6-
peTaeT No HWM npaBa M 0653aHHOCTW, KOTOpble B Mocne-
OyloLeM rnepefaeT CBOUM KneHTamé,

[elictBuA npepcTaBuTens CO34al0T, W3MEHSIOT Wav
npekpawawT rpaxaaHcke npasa W 006A3aHHOCTU Npej-
CTaB/IIEMOro fiMLb TOr4a, Korga OHW COBepLualoTCcs B npe-
Jenax npefocTaBfieHHbIX NpeACcTaBUTE 0 NOTHOMOYNIA.

FOpuguyeckas npupoga AaHHOro MOHATMA nosy4dunia B
nutepatype pasninyHble oueHkn. OfHW yyeHble paccmar-
puBaoT NoSHOMOYME MpeacTaBuUTENs Kak ocoboe cybbek-
TMBHOE MpaBoO, KOTOPOMY HE COOTBETCTBYET UbSA-/IM60 KOH-
KpeTHas 006s3aHHOCTb NIMB60 MPOTUBOCTOUT 06A3aHHOCTb
npeacTassemMoro NpuHATbL Ha cebs Bce topuanyeckne no-
cnencTeus gencteuii npegctasutens. Mo mMHeHuo B. A.
PsceHueBa, MO/HOMOYME €CTb MPOSAB/IEHME T[PAXAAHCKOM
npasocnoco6HocTnS O. C. VModdpe nonaraet, YTO MOJSIHO-
Mouve SABNSETCH opuanyveckum akTom, Onpeaenstowmm
rpaHuupbl NPUCOeMHEHMS K NPaBOCNOCOGHOCTU npeacTas-
nseMoro  geecrnocobHocTn npepctaButensd. Kaxpaa w3
3TVX MO3MUMIA UMeeT KakK MO3UTMBHble, TaK U YA3BUMblE
CTOPOHbI, B CW/ly Yero BOMPOC O HOPUAMYECKON npupoae
NOSIHOMOUUSA NPOLO/IKAET OCTaBaTbCA AMCKYCCUOHHbLIMT.

Kak 6bl TO HM 6bl10, MO CBOEMY COLEPXaHMWIO NOJSIHO-
MouMe ecTb Mepa BO3MOXHOro noBefeHus npeacraBute-
NS N0 OTHOLWIEHW K TpeTbuM muam8. MIMeHHo B cuny
npefocTaB/IEHHONO €My MOJIHOMOYNA  MpejcTaBuTesnb
3aK/1o4aeT € TPeTbMMKU iuamMy CcAefNkM W coBepluaet
Opyrve opuanyeckne gencTBusa OT MMEHU U B UHTepecax
npeacTaBAsieMOro.

Nvuo, cosepluatoLLiee caesnky OT UMEHU U B MHTepecax
Opyroro nuua, He MMes MOIHOMOYMSA Ha 3TOo, IGO0 NPEBbI-
C/BLLUEE MPW COBEPLUEHUN COENKA CBOW MOJSIHOMOYUSA, AB-
NAeTcs HeynosIHOMOYEHHbIMY,

3akoH He ycTaHaBNMBaeT PEKBU3UTOB MOSIHOMOUUS, HO
OHO [0/MKHO 6bITb CHOPMYIMPOBAHO Tak, YTOObI ero Mor-
N NpaBuNbHO BOCMNPUHATL 3anHTepecoBaHHble nuuall.

OcyulecTBreHve (peanunsaunsa) NoJHOMOYNS NpeacTa-
BUTENIEM SABNAETCA OpUANYECKUM (DaKTOM, MOpOoXaato-
LWMM npasa n 06s3aHHOCTN Y nNpeacTasnsemMoroll

Bbixof e npenctaBuTens 3a pamkM CBOMX NOSIHOMO-
UMl TPO3UT HebaronpuMATHLIMU NOCNEeACTBUAMK. Tak, ecnun
npeacTasntesib NpPeBbIAET CBOW NOSIHOMOUUA, MpeacTas-
nsembli cBOGOAEH OT KakmxX 6bl TO HU BOblI0 0653aTENLCTB
nepes TpeTbUM JIMLOM, C KOTOPbIM NpeAcTaBuTesls BCTY-
N B NPaBOBble OTHOLLUEHUS OT €r0 UMEHM.

CneposartesibHO, MNpefcTaBuTeslb, CTAHOBACb CTOPO-

4 MpakgaHckoe npaso. T.1 / Mog pea. A.MN. Cepreesa, tO.K. Ton-
crtoro. C.284.

5 Cm., Hanp.: MpaxgaHckoe npaso B 2-x 4.1 / OTtB. pea. B.A. Ps-
ceHueB. C.228; PsaceHues B. A. ToHATHE n topuguyeckas npupo-
fAa NosHOMOouMs NpeacTaBuTeNs B rpaxgaHckom npase // MeTo-
Aundeckme matepuansl BIO3W. M., 1948. C.7.

6 Nodbpe O.C. MpaxgaHckoe npaso. M., 1967. C.201-203.

7 M'paxpaHckoe npaso. T.1 / Mog pea. A.MN. Cepreesa, tO.K. Ton-
crtoro. C. 284.

8 Tam xe.

9 MNpaxxaaHckoe npaso. T.1 / MNog pea. E.A.CyxaHoBa.

10 Cm. nogpo6Hee: KommeHTapuii k paxkgaHckomy kogekcy PoO.
YacTtb nepsas / MNog pea. T.E.A6oBoii, A.KO.KabaskuHa.

11 CywHoCTb NpefcTaBuUTeNLCTBA U opUanYeckas npupoga nos-
HOMOUMSA SABNSAIOTCA NPeAMETOM Crnopa B LMBUINCTUYECKOW Hay-
ke. O630p MHeHwin cm.. [paxpaHckoe npaso T.1 / OTB. peg.
B.M.I'pubaHos, C.M.KopHees. M., 1979. C.207-208.
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HOI No goroBopy, He BNpaBe NepesioXuTb HebnaronpusT-
Hble NMOCMeACTBUst KOHTpakTa (K npumMepy, npruoGpeTeHue
umyliectsa no 6osiee AOPOroi, Yem npeanonarasioch,
LieHe) Ha JgoBeputesns.

Cpenka, coBeplUeHHasi Mo NpeAcTaBUTEsNbCTBY C MNpe-
BbILLEH/EM MOIHOMOYMS, NOPOXAaeT puguyeckne mno-
CNeAcTBMA AN NpeAcTaBnsieMoro Nvb B criydae o[o06-
peHusi uMm 3TOl caenku. Takas cAesika npusHaeTcs 0406-
peHHO/ N B TOM cfny4vae, ecnv npeacTaBfsieMblii coBep-
Wwmnn AeincTBus, CBUAETE/LCTBYIOWME O MPUHATAM ee K
mncnonHenuwo (cT.132 MK PY3).

CnepyeT nMeTb B BUAy, YTO €Cnu NpeAcTaBiseMblii He
0f06pUT CcAesKy, COBEPLUEHHYI HEYNOSIHOMOYEHHbIM J1n-
LLOM, TO OHA MOXET CUMTaTbCA CAESIKOW, 3akK/HYEHHOW OT
€ro MMeHu 1 B MHTepecax HeynosIHOMOYEHHOrO /imua Tosb-
KO B Tex c/y4vasix, Koraa HeymnosIHOMOYeHHoe NuLo o6na-
[aeT COOTBETCTBYIOLLEN 3aKOHY CMOCOGHOCTLI0 K CoBepLLe-
HUI0 JaHHOro Buaa caenok. Ecnm xe Takasi cnoco6GHOCTb
OTCYTCTBYET, TO MMeeT MeCTO He3akoHHast (HUYTOXHas)
cZlenika co BCEMM BbITEKAIOLLMMU OTCloA4a NoceacTBusMuml,

PaccMOTpeHHble Bbllle MO/IHOMOYMA npeacTaBuTess
BO3HMKAIOT B CW/Ty BOJIEU3BABIEHUA MpefcTaB/iaeMoro
nnu pugudeckm hakToB, nepevyeHb KOTOPbIX OTPaXeH B
3akoHogaTenbLCTBe.

Teopus rpaxgaHckoro npasa onpegenser, 4to nosn-
HOMOUMA NpeAcTaBUTENSA MOTYT NpoucTekaTb U3:

- BOJIEN3bABNEHUSA MNpeAcTaBnsemMoro o npefocTas-
NeHVM MOoSIHOMOYMA MpeAcTaBUTEeNto, BbIPAXKEHHOIO B
[,0roBOpe N [OBEPEHHOCTH;

- akTta YNoJIHOMOYEHHOro rocyapCTBEHHOro opraHa,
npegnucbiBatoLLlero cybbekTam [eicTBoBaTb B KayecTse
npeacTaBuTens opyrux nuu;

- (pakTta, HaMuMA KOTOPOro B CUMY yKasaHuA 3akKoHa
[OCTaTO4YHO AO/11 BO3HUKHOBEHWS MOSIHOMOYMA OLHOrO
nuua 6bITb NpeacTasnTesieM apyroro2,

Mpy 3TOM 06bEM U caM XapakTep MOSHOMOYMIA, Kak U
YCMOBUS UX OCYLLECTB/IEHNS HanpsMyl 3aBUCAT OT /iexa-
LLMX B OCHOBE NpeAcTaBMTeNbCTBa lpuandeckux haktos3.

COOTBETCTBEHHO, pas/nyaloT Takme Buabl npencTasu-
TeNnbCTBa, Kak: OCHOBaHHOE Ha aAMWHUCTPaATUBHOM akTe;
Ha 3akoHe ¥ Ha pJoroBope (poBepeHHocTn). O6nagas
BCEMMW YyepTamu, XapakTepHbIMX 418 NpeacTaBUTeNnbCTBa,
KaokAbli U3 3TUX BUAOB MMEET CBOU OCOBEHHOCTW.

B pamkax AaHHOW knaccumkauum MOXHO 3aMeTUuTb,
4YTO nocnegHuii BUA OTHOCUTCHA K A06POBOSIBLHOMY Mpen-
CTaBUTENbLCTBY, TOTAA Kak [iBa MepBbIX — K 0653aTe/IbHOMY.

[o6poBosibHOE NpeAcTaBUTENBCTBO BO3HMKAET N0 BOJIE
npeAcTaBfsSeMOoro, KoTopblli CaMOCTOATENIbHO onpeaensieT
JINYHOCTb MOBEPEHHOIO 1 06BEM €ro NOSIHOMOUWIA.

Kpome ToOro, Ha coBepLUEeHUe IpUanNYecKnx AeicTBuit
OT MMEeHWN NpeacTaBfsieMoro TpebyeTcs cornacue camoro
npeacrtasutens. Mexay npeactaBnisieMbiM W npeacTasu-
TeneMm 3aknl4vaeTcsa OO0roBop, OnNpefensowmii Ux BHYT-
peHHVe B3aVIMOOTHOLLEHWSA,

OTHOLWEHNA npeAcTaBUTENbCTBA NOPOXAAKT A0rM0BO-
pbl nopyyeHus (cT.292 K PY3) n areHTupoBaHusas5, no
KOTOpPbIM OfHa CTOpOHa (NOBEPEHHbI B AOroBope nopy-

| F'paxpgaHckoe npaso. T.1 / MNog pea. E.A.CyxaHoBa.
2 Tam xe.
3 M'paxgaHckoe npaso. T.1 / MNop pen. A.N. Cepreesa, t0.K. Ton-
croro. C. 284.

Tam xe.
5 K npumepy, AeaTenbHOCTb CTpaxoBoro areHta (Mlonoxexne o
CTPaxoBbIX areHtax. YTBepxgeHo [1puka3om MuHWCTPa (UHaH-
coB OT 28.01.2003 r. Ne 19, 3apeructpupoBaHHbiM MIO PY3
01.02.2003 r. Ne 1213).

8

YeHUs WM areHT B JOrOBOPe areHTMpoBaHWs) 06sA3yeTcs
coBepLlaTb OT MMEHN W 3a CYET APYroi CTOPOHbI (foBepu-
Tens B AOroBOpe NOpyYeHVs Win NpyHUMnana B AOroBope
areHTMpoBaHWs) onpeaesieHHbIe puanYeckue AelicTBus.

O[HOCTOPOHHEN CAenkon, nopoxgawwei MoSIHOMO-
una npeacTtaBuTeNsl, SIBNSiETCS BblAaya emy npeacTas-
NSeMbIM [OBEPEHHOCTU. DTOT OCOOLI MUCbMEHHbIN A0-
KyMEHT 06blYHO BblgaeTcs A1 MpeacTaBuMTeNbCTBa ne-
pea TpeTbumun nuuamn (cT.134 K PY3).

Ha ocHOoBaHUM [OBEPEHHOCTU, BblAAHHOW topuanye-
CKUM /MLOM, AEACTBYHOT PYKOBOAUTENM €ro uananos
(cT.47 TK PY3). 3TUM CTPYKTYpPHbIM MNoApasaeneHmam
MOXeT ObITb NepeAaHa YacTb NpaB HPUANYECKOTro 1ua, B
TOM 4umC/ie MPaBo 3ak/lo4aTb AOr0BOPbI, HO OT UMEHMU W MO
[OBEpPEHHOCTU, BblAaHHOM eMy opraHuzaumeir. OTCyTCT-
Br€ B AOrOBOpe, NoAnucaHHOM pykoBoauTesnem dguavana,
Takoli CCbI/IKM elle He O3HauyaeT MPEeBbILEHUs UM CBOUX
nosiHoMoumnii. Ecnn Takve MosiHOMOuMsl ykasaHbl B Mosno-
XeHun o dwnavane n BbiAaHHON ee pyKkoBOAMTENO [oBe-
PEHHOCTW, CcAesika CUYATAETCs COBEPLUEHHOW OT WMeHu
IopyaMYEecKoro nuua.

Ecnu cTOpoHO paccmaTpuBaeMbiX [OrOBOPOB CTaHO-
BUTCA 10, NOCTOAHHO U CaMOCTOATE/IbHO npeacTtaBUTE/1b-
CTByIOLLEE OT MMeHW npeanpuvHuMaTeneli Npu 3aknioyeHun
¥MKW JOrOBOPOB B chepe npeanpuHMMaTe/IbCTBa, BO3HUKAeT
Tak Ha3blIBaeMoOe KOMMepUyeckoe NpeacTaBnTeNbCTBO.

Takasi KOHCTPYKUUSI NpeAcTaBUTeNbCTBA CYLLIECTBEHHO
oT/iMyaeTcss OT TPaAAMLMOHHON: AaHHbIA BWA, NpeacTaBu-
TenbcTBa 06nagaet onpegeneHHon cneundukon no
CpPaBHEHMID C O0O6bIYHbIM, HEKOMMEepPYeckuM npencTaBu-
TenbCTBOM. [NaBHas ero 0cO6eHHOCTb COCTOUT B TOM, UTO
KOMMepYEeCKOMy NpeAcTaBUTEN0 paspeLlleHo 6biTb 0AHO-
BPEMEHHO NpeACcTaBUTENIEM pasHbIX CTOPOH B caeske (4.2
CT.133 'K PY3), HO 3T0 BO3MOXHO /1Lb C COrflacus CTo-
POH WM pa3peLleHnsi Co CTOPOHbI 3aKOHA.

KommepueckoMy npeacTaBUTeNbCTBY MPUCYLL, 0CO6bIi
cy6bekTHbIli cocTaB. MNpeacTaBnsieMbIMU N0 HEMY MOTyT
6bITb TOMbKO MNpeAnpuvHUMaresnin, T.e. B AaHHOM cryyae
nnLo, ocyllecTBrisilOlWee MpeacTaBUTENbCTBO B BuAe
npombIcas.

Kommepueckum npefctaBuTeNeM SIBASIETCA MU0, MO-
CTOSIHHO W CaMOCTOSITE/IbHO AelicTBylollee, T.e. Takoii
npeacTaBUTEslIb HE MOXET OblTb PabOTHMKOM MpeacTas-
nsemoli opraHusauun. BmecTe ¢ Tem 3TO MU0 MOXeT
6bITb KakK hM3NYECKMM, TaK U IOPUAMYECKUM, NpUyYeM op-
raHM3aumoHHo-NpaBoBas hopmMa Takoro HpUANYECKOro
niua He orpaHmyeHa 7.

MpaBoBasi OCOGEHHOCTb KOMMEPYECKOro npeacTaBu-
Tens 1 ero AesiTeNlbHOCTU He WCKIYaeT pacnpocTpaHe-
HMS Ha HEro HeKOTOPbIX O6LLMX NpaBua O NpeacTaBuUTe b-
CKOW ¥ npeanpuHMMaTEeNIbCKON AesTenbHocTU. Tak, KOM-
MepYecKnini  NpeacTaBuTENb  Kak  NPOdecCUoHasbHbIN
npeanpuHMMaTenb BO BCEX Crlyyasix 06s13aH:

— WCNOJHATbL AaHHble emMy MnopyyeHuss ¢ 3aboTMBO-
CTb0 0ObIYHOrO NpeanpuHUMaTens;

— COXpaHsiTb Kak KOMMepYecKkylo TaiHy cBefeHusi 06
YC/OBUSIX U COAEPXaHNM AOrOBOPOB, 3aK/THOUEHHbIX UM BO
ncnonHeHne nopyderns (4.4 cr.133 K PY3). YkasaHHas
06A3aHHOCTb COXpaHseTCsa W Mnocsie TOoro, Kak Mopy4yeHve
KOMMepYeckMM npeactaBuTenem 6yaeT UCMOMHEHO.

Takum o6pa3oMm, 3aKoHO4ATE/bCTBO, Y4WTbiBasA 0CO-
Oblii XxapakTep NOAOGHOr0 pofa OTHOLUEHWIA, CMOCOGHbLIX

6 MpaxxpaHckoe npaso. T.1 / Mog pea. A.MN. Cepreesa, tO.K. Ton-
croro. C. 284.

7 CM. nogpobHee: KommeHTapuii Kk FpaxaaHckomy kogekcy PoO.
YacTb nepsas / Mog pen. T.E.A6oBoii, A.HO.KabankuHa.
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CYLLECTBEHHO 3aTPOHYTb MHTEpechbl 06enx CTOPOH B caesl-
Ke, ycTaHaBnmBaeT psf obsa3aTresibHbIX YC/I0BUA UCNOSb-
30BaHNA Takoro poga mogenun. OTcyTCcTBMeE XOTS 6bl O4HO-
0 U3 HUX — [OCTATOYHOE OCHOBaHWe AN NPU3HaHWA
cOenkn, COBEPLUEHHON KOMMEpYEeCKMM npeacTaBuTesnieM,
He3ak/1l0YeHHOM, T.e. He CNoCO6HON NoOpoANTb Kakue-nmbo
nocnefcTeua 418 npeacrasnsgembixl,

B oTnnume OT KOMMEpPYEeCKOro nocpeHvika, OCHOBHOM
doyHKUMEN KOMMEepUYecKoro npeacraButens sIBNSETCA 3a-
KNOYEHVE KOMMEpPYECKUX [OroBOPOB OT MMEHU W B UHTE-
pecax npegnpuHumareneii. CnegosaTefnlbHO, KOMMepue-
CKWIN npeacTaBuTe/lb HECeT OTBETCTBEHHOCTb 3a AelicT-
BUTENIbHOCTb 3aK/1l0HaeMO CAENKN.

MonHoMouns KOMMepYeckoro npeacrasuTens méo
LeTanM3npyloTca B AOrosope, NMbo ykasbiBalTCHA B Bbl-
JaBaemoi emy JOBEPEHHOCTH.

Mpryem 3TOT 4OroBOP [O/MKEH ObITb 3ak4veH 06s3a-
Te/lbHO B MWCbMEHHON dopme. K ero cyLlecTBeHHbIM Yc-
NOBUSAM OTHOCATCA: yKasaHWe HavMeHOBaHusA npeanpu-
HUMaTeNnsa unu npegnpuHumMarteneli, oT UMEeHU U B WUHTe-
pecax Koro 6yAyT OCyLLecCTBMATbCA OENCTBUS; MOpsAoK
pacrnpefiefieHMa BO3HarpaxaeHuss 1 BO3MELLEHUsa usgep-
XeK, MOHECEHHbIX MPU WCMNOSIHEHWM NOPyYeHus npeacTa-
BUTENIEM, ECNIN UX BO3MELLEHME He AO/MKHO NPOM3BOAUTL-
CA B paBHbIX [OMAX; NPU COrnacum CTOPOH B CAESKe, KO-
TOPYI [O/HKEH 3aK/lounTb npenctaBuTesb, ykasaHue o
BO3MOXHOCTN OJHOBPEMEHHOIO npeacTaBuTeNLCTBa OT
VIMEHMN KO0l 13 CTOPOH byayuier caenkm2,

Kommepuecknii npeactaBuTenb BrpaBe TpeboBaTb
ynnatbl 06YC/IOB/IEHHOIO BO3HArpaXaeHUs N MOHECEHHbIX
UM MPU UCMOJSIHEHUN MOPYYEHUSA mnsgepxek. B Tex cnydya-
AX, Korga KOMMepyeckuin npeacrtaBuTesib O4HOBPEMEHHO
BbICTyMNaeT OT MMEHWU pa3HbIX CTOPOH B CAE/IKe, OH Brpase
TpeboBaTb OT CTOPOH oOnnatbl B pPaBHbIX A0MAX, €Cv
MHOE He NPeAyCMOTPEHO cornalleHnem mMexay Humn (4.3
cT.133 TKPY3).

paxkgaHCKoe 3akoHOAAaTes/IbCTBO AOMyCKaeT yCTaHOB-
NeHne 3aKOHOM WM MHbIM aKTOM creuuyasibHbIX Npasun o
KOMMepYeCcKkoM MpeAcTaBuUTENbCTBE, AENCTBYIOLWMX B Of-
peneneHHon cdiepe npeanpuHUMaTesibCKoi AeATenbHo-
ctn (4.5 cT.133 TK PY3).

Ob6A3arenibHOE NpeacTaBUTENLCTBO yCTaHaB/IMBaeTCA
npsAMbIM NpegnMcaHnem 3akoHa (OHO MHorga MMeHyeTcs
3aKOHHbIM) IMO0 aAMUHUCTPATUBHBLIM aKTOM.

3aKkoOHHbIMM  MpeAcTaBUTENSAMU  MaNoNeTHUX aetei
ABMAIOTCA WX poauTenn, NOSTHOMOYMUSA KOTOPbIX OCHOBbI-
BalTCA Ha hakTax MaTepuHCTBa W OTLOBCTBA. AHa0rny-
HYI0 POJib UTPalOT YCbIHOB/IEHWE, YCTaAHOBJ/IEHWE ONEKn
pan, Apyrnx opugudecknx aktoB, € KOTOPbIMW 3akKOH
CcBA3bIBaeT BO3HWKHOBEHWEe npefctasutenbcTea. Oco-
6eHHOCTN [aHHOro BuAa MpefcTaBuTe/IbCTBa COCTOAT B
TOM, 4YTO, BO-NEPBbIX, OHO BO3HWKAET HE3aBWCUMO OT BO-
nensbAB/IEHNA NpeacTaB/IAeMoro, a BO-BTOPbIX, MOJIHO-
MOuMs npeacTaBuUTeNIA HEMNoCpefCTBEHHO OrnpefesieHsbl
3aKOHOM3,

paxgaHckoe 3akoHoAAaTeNbCTBO MpeaycMaTpuBaet,
4YTO OT MMEHU HeneecnOCOOHbIX rpaxaaH CAesku coBep-
LalT X poauTenn, YCbIHOBUTENU M onekyHbl (cT.131 K
PY3). 3akoHHble npeacTaBMTENM BbICTYNalT B 3alUTy
HEeCOBEpPLUEHHOMETHUX AeTeil 6e3 0cob6oro MosIHOMOYMS,

| Cm. nogpobHee: KommeHTapuii Kk yacTu nepsoil IpaxzaHckoro
Kopekca P® / MNop pea. M.W. Bparuxckoro. M., 1995.

2 Cm. noppobHee: KommeHTapuii k FpaxgaHckomy kogekcy Po.
YacTtb nepsas / MNop pea. T.E.A6oBoii, A.HO.KabankitHa.

3 'paxpaHckoe npaso. T.1 | MNog pea. A.MN. Cepreesa, HO.K. Ton-
croro. C.284-285.

T. €. UM QOCTaTO4YHO NpenbsABUTb NAcrnopT, CBUAETENbCT-
BO 0 POXAEHUN pebeHka 1M OMNeKyHCKOe yA0CTOBEPEHME.

Ho gaxe 3Tu ykasaHHble nuua OTAefbHble AENCTBUA
OT UMEeHV NOAOMNEYHOro MOryT COBepLuaTb TOJIbKO C CO-
rnacus OpraHoB OMeku n nonevynTesbcTead.

JeecnocobHble xe nuua He 06£A3aHbl, HO MOryT CO-
BepLlaTb CAeNKM yepe3 n3bpaHHbIX MU NpeacTaBuTenei,
3a WCK/IOYEHUEM CNy4vaeB, Korga caenka no CBoemy xa-
pakTepy MOXeT 6biTb COBEpLUEHA TOJIbKO JIMYHO, a Takxe
cnyyaes, ykasaHHbIX B 3akoHe (CT.132 'K PY3).

MpeacTaBuTENLCTBO, OCHOBAHHOE Ha afgMUHUCTPA-
TUBHOM akTe, 3ak/lwyaeTcs B TOM, YTO NpeacTaBuTesb
06nA3yeTcsa AelicTBoBaTb OT VMMEHW MpeAcTaBlseMoro B
cuny agMWHUCTPATUBHOIO PAacropshXeHWs nocnenHero.
Takoii BuA npeacTaBUTeNbCTBA pacnpocTpaHeH B ges-
TE/IbHOCTU OpUANYECKUX ML, Korga UX OpraHbl U3garT
npvikas 0 HasHauyeHuM paboTHMKA Ha JO/HKHOCTb, CBA3aH-
HYI0 C OCyLlecTB/ieHMeM onpejesieHHbIX npeacTaBuTeslb-
CKMX OyHKUMiA. Kpyr ero nosiHoMOYunii 3akpensieH B nsga-
BaeMOM MNpu 3TOM aAMUHUCTPATUBHLIM aKTOM /MbOo cne-
AyeT 13 [O/MKHOCTHOM MHCTPYKUMM paboTHuka. K gaHHOMy
BMAy cnenyet OTHECTU U Takoe NpeAcTaBUTEIbCTBO, KO-
TOPOEe OCHOBAHO Ha 4Y/IEHCTBE B KOOMepaTuBHOW Wan 06-
LLLeCTBEHHOW opraHusaumnms.

MpumMepom npeAcTaBuTeNIbCTBA, OCHOBAHHOIO Ha akTe
OpraHoB rocyJapCTBEHHOr0 ynpasfieHusl, MOXHO Ha3BaTb
Ha3HayeHne rocyJapCTBEHHONO C/yXallero no peLueHunto
MNpe3npeHTa, lNMpaBuTenbCTBa, COOTBETCTBYHIOLLMX OpPraHoB
UCMOMHUTENBHON BNacTM npeactaBuTenieM rocyjapcrsa B
opraHax ynpaB/ieHMs1 akUMOHEepHOro obuiecTBa (XO35ACT-
BEHHOIO TOBApPULLECTBA), YacTb akuuii (8onu, BKNagbl) Ko-
TOPOro 3akpernseHa B rocyfapCTBEHHON COGCTBEHHOCTUE.

MpoBepka MOMHOMOYWI NpeAcTaBUTeNs TPETbUMU Nn-
uamm cocTtaBnseT HeobxoAuMmblli MOMEHT B npouecce
OCYLLLECTBNIEHNSA OTHOLLEHWI NpeacTaBuTenscTea. OgHako
B OTAEfIbHbIX C/y4asx HafobHOCTb B Takoii npoBepke
oTnagaeTt. IT0 MMeeT MeCTO B C/lyyasx, ecnum MNOoJAHOMO-
yne O0o4eBMOHO W3 0OCTAHOBKW, B KOTOPOW AelcTByeT
npeacTaBuTeslb, T.e. 06CTAHOBKA aHaslornMyHa TOW, B KO-
TOPOli OKa3bIBaOT YC/YrM U BbIMNOMHAKT paboTbl paboTHN-
KA TOProBblX, ObITOBbIX, TPAHCMOPTHbIX, GaHKOBCKMUX U
WHbIX OpraHu3aumii. MpoAaaBubl, Kaccupbl, MPUEMLLMKH,
onepaTopbl, KOHAYKTOPbI, OLEHWWKA U T.4. cOBepLialT
cOenikn OT UMEHW opraHmnsaumm B onpefesieHHoOM MecTe, B
onpeaeneHHOM nopsake, C MNPUMEHEHWEM COOTBETCT-
BylOLLEN aTpubyTukn. Bce 3aTo cosgaeTt y Nw6oro nvua,
BCTyNaloLero ¢ HUMWU B KOHTaKT, YBEPEHHOCTb, 4YTO OH
MMeeT [eno C YNOSIHOMOYEHHbLIM MNpeAcTaBuTesIeM opra-
Hu3aummn. Jlloboe Nuuo, AOMyLleHHOe afMUHUCTpauvei
opraHmsauum K WUCMOSIHEeHU0 paboT, okKasaHwlo ycayr u
T.M., B 06CTaHOBKe, U3 KOTOPOW C OYEBUAHOCTbIO ABCTBYIOT
NoSIHOMOYNS MpeAcTaBuTENS, AO/DKHO paccMaTpuBaTbCs
B KayecTBe npeacTtaBuTensa opraHnsaunn’.

B 3akntouyeHune, ucxoga w3 pesysibTaToB U3yveHUst
WHCTUTYTa NpeAcTaBuUTENbCTBA, YKaKeM Ha OTCYTCTBME B
HOpMax rpaXK4aHCKOro 3akoHogarefnbcTsBa npasw/l, ycTa-
HaBNMBalOLWMX MpaBoBble MNOC/EACTBUA HEBO3MOXHOCTU

4 Hanpumep, OTYyXAEHME XW/IOro NOMELLEHUS, B KOTOPOM Mpo-
XMBAOT HECOBEPLLUEHHONETHNE Y/ieHbl CeMbU COOCTBEHHMKA,
[onyckaeTcs ¢ corlacusa ykasaHHbIX OpraHos.

5 MpaxgaHckoe mpaso. T.1 / Mog pen. A. M. Cepreesa, 0. K.
Toncroro. C. 284.

6 Cm. nogpobHee: MonoxeHve 0 rocyfapCTBEHHbIX MOBEPEHHbIX
B aKUMOHepHbIX oblectBax. MpunoxeHne Ne2 k MocTaHOBNEHWIO
KM PY3 ot 19.04.2003r. Ne189.

7 Cm.: M'paxpaHckoe npaBo Poccun. O6was vacte: Kypc nekuyuii /
OtB. peg. O.H. Cagukos. M., 2001. C.230.
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PYKAPOJIK XYKYKN ¢ CIVIL LAW ¢ TPAXXOAHCKOE MNMPABO

MCMNOSIHEHNSI NMOBEPEHHbLIM MOPYYEHVST B COOTBETCTBUM C
yKazaHusimm foBeputensi. Takke CTOUT NOAYEPKHYTb, UYTO
B U3bATME U3 0OLMX NpaBu/ rpaxgaHckoro npasa [oro-
BOp MOPYYEHUS MOXET GbITb NPeKpaLleH B Nt060i MOMEHT
KaKk OTMEHOI MNopyyYeHus AOBepuTeneMm, Tak U OTKa3oMm
NMOBEPEHHOIO OT ero UCMO/IHEeHUs 6e3 BO3MELLEeHUs npu-
UYMHEHHbIX 3TUM Y6bITKOB. lMpaBo Ha BO3MeELLEHWe YObIT-
KOB, BbI3BaHHbIX OJHOCTOPOHHUM MpeKpaLleHNeM [0roBo-
pa, nonyvaeT TO/IbLKO [OBEpPUTESIb, NINLLEHHbIA TakuM OT-
Ka3oM BO3MOXHOCTW WHbIM 06pa3om obecneynTb CBOU
nHTepecbl. OCO6EHHOCTb NpekpalleHns Jorosopa nopy-
YeHUs 3ak/oyaeTcs B TOM, YTO NPU 3TOM CTOPOHbI nLLIe-
Hbl BO3MOXHOCTU WCK/IOUYNTbL NPaBO Ha OAHOCTOPOHHWIA
0TKa3 OT AOoroBopa CBOWM COrflalleHneM, MOCKOJIbKY 3a-
KOHOM OHO 3apaHee 06bABMNEHO HUYTOXHbIM.

CTonT 0CO060 OTMETUTb, YTO JIMYHO-AOBEpPUTESbHbIN
XapakTep B3aVMOOTHOLLEHWUA CTOPOH AaHHOro AoroBopa
MCK0YaeT BO3MOXHOCTb MpaBonpeemMcTBa Mno ux o6s3a-
TeNbCTBaM, [laXe ec/in HacfefHUK UM onekyH (noneuu-
Tenb) rpaxfaHnHa, Yy4yacTBYHOLLEro B Jorosope, sM60
NpaBoONpPeeMHNK IPUANYECKOro NnLa-KoHTpareHTa Bblpa-
34T Xe/laHne NpoAO/HKUTL OTHOLLEHUS NOpyYeHusl. B 3aTom
cnyyae HeobxogMmo OyAeT 3akNiunTb HOBbIA [40roBop
Mexay yyacTHukamu. Mo3ToMy [0roBop MOpy4YeHust npe-
KpallaeTcsl He TOJIbKO OTKa30oM OAHOl M3 CTOPOH OT ero
MCNOJSIHEHNS,, HO W ee CMepTblo, MpPU3HaHWEM ee Hepgee-
CNoco6HON, orpaHN4YeHHO AeecnocobHOoi MM 6e3BEeCTHO
OTCYTCTBYylOLLEN (ECNM peyb MAET O rpaxaaHuHe) nmbo
peopraHvnsauvein nav vkeMgaumen opuanyeckoro nmua-
KOHTpareHTa. [loroBop npekpaiiaeTcsi B c/iydyae o6bsiBne-
HWUA OOHOIM M3 CTOPOH HGaHKpoToM. Vcxoasa w3 aToro, AaH-
HOe OCHOBaHve NPUMEHMMO He TOJIbKO AN1si C/lyvyaeB BO3-
Me3[HOro npeacTaBUTENbCTBA, HO U B 6GE3BO3ME3AHbIX
OTHOLLIEHUSIX NOPYYEHUS, MOCKOMbKY FPaXAaHUH WU Hopuy-
Luyeckoe nnuo, ob6bABNEHHbIe GaHKpoTaMu, No CcyTw, ofr-
paHMuMBaloTCA B CBOEl 4eeCnoCO6HOCTY.

Bons kakoli U3 CTOPOH B AOrOBOpPE NOpPYyYeHUs — NnoBe-
PEHHOrO WM [OBEPUTENS — Takke UMEeT 3HauyeHve Ons
onpeaeneHvsl AeliCTBUTENIbHOCTU COBEPLUEHHOW CAEenKu.
AHanM3upysi MMelLMecs B HayuyHol fiMTepatype noaxo-
Obl, aBTOp NPUXOAUT K BbIBOAY O TOM, YTO KOHTpareHToM
no cAesike BbICTynaeT NOBEPEHHbIN, NOCKO/IbKY UMEHHO OH
BblpaykaeT CBOI COOGCTBEHHYIO BOJO, BCTynas B OTHOLLE-
HUA C TpPeTbMMW Nuuamn, B TO BPEMS Kak AOBeputesb
npuobpeTaeT HEMNOCPEACTBEHHO MNpasa 1 0653aHHOCTM NO
caernke.

Kak BUAHO 13 BbllleyKa3aHHOro, MHCTUTYT npeacTaBu-
TenbCTBa B rpaXX[aHCKOM Npase elle HyXaaeTcs B usyde-
HUM 1N opaboTke, U cnefyeT BHECTU U3MEHEHUsSI U O0MNOS-
HeHus B AeliCTBYlOLLEe 3aKoHOAAaTes/bCTBO, COCTaB/SIO-
LLiee NPaBOBYK OCHOBY MHCTUTYTa NpeAcTaBUTENbCTBA.

Abstract

In the introductory part of the article the author consi-
ders the general concepts of representation institute. Au-
thor notes that the given institute is poorly developed sec-
tion of civil law.

In the basic part the author considers general provi-
sions and history of creation of representation institute.

In the conclusion the author comes to opinion, that the
institute of representation requires the further deep study-
ing and completion in norms of civil law of the Republic of
Uzbekistan.

A.M. KapaxompkaeBa
KaHgugat ropugnyeckux Hayk, aoueHT TIHOU

MPOBJ/IEMbl OBECTMNEYEHUSA FTAPAHTUIA MPABA
COBCTBEHHOCTU HOPUAVNYECKNX JTINL

VIHCTUTYT npaBa COGCTBEHHOCTM,, KakK M3BECTHO, WUCTO-
pU4eckn BbICTYNaeT CTPeXHeEM OOLLLECTBEHHOIO pas3BuUTUS,
MOCKOJIbKYy UMEHHO ero TpaHctopmauunsa npmsoauT K poc-
Ty 6narococtosaHusa nMbo, HanpoTuB, cTarHauuu o6LiecT-
Ba. B aToil cBA3M Heocnopvma 3Ha4YMMOCTb M3YYeHUs ero
NpaBoOBOM M 3KOHOMWYECKO!M npupoabl, Aabbl BbISBUTbL
nMerLmecs B AaHHOM cchepe HedopaboTKM M Ha 3TOM
OCHOBaHUKN onpeaennTb Hambonee onTUMasibHble NyTU KX
yCTpaHeHus.

TpaaUMOHHO YeTKOCTb, CTabW/IbHOCTbL W npepcka-
3yeMOCTb NpaB COOCTBEHHOCTU paccMarpuBaloTCsa B Ka-
YecTBe BaXKHEWMLIMX (PakTOpPOB 3KOHOMMYECKOIO pocTa U
HanpsimMyto onpeaensaT aMGPEKTUBHOCTL IKOHOMNYECKOTO
pasBuTusa CTpaHbll.

Kak oTmevaeT [lpe3ngeHT Pecny6nunkn Y3bekuctaH
N.A. KapumoB, "KpaeyrosibHbiIM KaMHEM BCEW CUCTEMbI
Mep MO CO34aHUI0 PbIHKA CMIY)XUT pelueHne Bornpoca cob-
CTBEHHOCTU. OH nmeer HaI/I6OJ1bIJJyI0 3HA4YMMOCTb N OCT-
POTY MMEHHO B CTpaHax, BCTaBLMX Ha MyTb PbIHOYHbIX
npeobpasoBaHuii. C pelleHnem 3TOro Bompoca 3aknafbl-
BaeTCcs nepBbli kupnuy B doyHAAMeEHT HOBOro 06LLECTBa,
HOBbIX 3KOHOMWYECKUX OTHOLUEHWH. VIMEeHHO 0CO6eHHo-
CTAMU pelueHna Bonpoca COOGCTBEHHOCTM BO MHOIOM OT-
nuyarTcsa pasfiMyHblie Noaxodbl U MoAenu TpaHchopma-
UMM 9KOHOMMUKWN B PbIHOYHYH. YCNeLlHoe, B COOTBETCTBUU
C TpeboBaHUAMM BPEMEHU, pPELUeHVWEe [aHHOro Bonpoca
ABNSAETCA [NaBHbIM (PaKTOPOM, MPU3BaHHbIM MOCTABUTb
SKOHOMWKY Hallei pecny6/MkvM B OAWH psf, C PasBUTbIMA
cTpaHamMn mupa’2,

OfHaKo Ha CerofHAWHWI AeHb NPUXOANTCA KOHCTaTu-
poBaTb, 4YTO Hambonee 3pPEKTVBHbIE MpPaBOBble Mexa-
HU3Mbl 06ecrneyeHnss cBO604HONO y4acTus CO6CTBEHHOCTU
B KOMMep4YeckoMm 060poTe B Y36ekncTaHe elle He Bblpa-
6oTaHbl. Bonee TOro, 3a4acTyl0 UMeKT MecTo HeobOCHO-
BaHHOe BMellaTe/IbCTBO rocygapcrea B cdiepy 4acTHO-
COBCTBEHHNYECKMX OTHOLUEHWN, a Takke dhakTbl NPUHYAN-
TENIbHOrO U3bATUSA COOGCTBEHHOCTW.

B 37Ol cBA3M nonaraem, 4YTO 3akpenjeHve 4YeTkuX, a
camoe rfnaBHOe - peasibHbIX rapaHTUin 3awuTbl npasa
COOCTBEHHOCTN — BbICTyNaeT AeTepMUHaAHTOM hopMMpo-
BaHNA agekBaTtHOro cCoBpemMeHHbIM YC/T0OBUAM NpaBOBOro
pexunma co6CTBEHHOCTN.

MHorve aHanuTMKu B Ka4yecTBe KI4YeBbIX (DaKkTopoB
3aKoHoZaTesIbHOro npouecca B chepe cob6CTBEHHUYECKNX
OTHOLUEHWI BbIAENAIT CTabunNbHOCTL W Mpefackasye-
MOCTb3. 34ecb CTOUT corniacnuTbca ¢ MHeHnem B.MN. Mo3so-
JIVHa, KOTOPbI 0CO60 BbiAENSET elle ABa SNeMeHTa npa-
BOBbIX rapaHTuii, OTHOCALLMXCHA K COBCTBEHHOCTM, — CTa-
OGUIbHOCTb OTHOLLEHWI T COBCTBEHHOCTM M obecneyeHve
YCNOBUIA UX pasBuTusi,

1 North D. Structure and Performance: The Task of Economic
History // Journal of Economic Literature. 1978. Vol. 16. P.963-
978; North D. Institutions and Credible Commitment // Journal of
Institutional and Theoretical Economics. 1993. Vol. 149. P.11-23.
2 Kapumos W. A. Y36eknucTaH no Nyt yrny6aeHnst 3KOHOMUYECKMX
pedopm. TawwkeHT, 1995.

3 Shihata I. F. MIGA and Foreign Investment. Boston: Lancaster,
1988. P. 7.

4 MosonuH B.IN. MpaBo COGCTBEHHOCTU B Nepuoj nepexoja K
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