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C.l'ynamos

[okTop ropuanyeckux Hayk, npodeccop
Y.92.Hazapos

Couckarens TI'OU

NPOBJIEMbl CONMOCTABJIEHUA KATEFOPUA BPEQ,
YLWWEPB U YBEbITKU B rPAXXOAHCKOM MNMPABE

HeobxoaMmMocCTb BO3MELLLEHUSI MOHECEHHBIX YTPaT U
notepb CTosna nepen yenosevectsom Bcerga. C MOMeH-
Ta YCTaHOBIEHUSI TOBAPHO-AEHEXHbLIX OTHOLLEHUIA B O6-
LecTBe cran 0cobeHHO akTyanbHbIM BOMPOC O 3aluTe
npaB N 3aKOHHbIX MHTEPECOB Y4aCTHUKOB 3TUX OTHOLLE-
HUA. OgHUM M3 OpeBHEWLINX M OCHOBOMOMAaraLwWwmnx nH-
CTUTYTOB B 3alUMTE HAPYLUEHHbIX NPaB ABMSETCA UHCTUTYT
BO3MeLLeHNs Bpeaa, KOTOPbIA COXpaHsAeT CBOe 3HaveHue
no cei aeHb'.

OpHoM 13 rapaHTWA yCnewHoro passuTusa Ooro-
BOPHbIX OTHOLLEHWIA B COBPEMEHHOM OOLLIECTBE, MX YNPO-
YeHUs 1 cTabunbHOCTU BbICTYNAET MMEHHO UHCTUTYT BO3-
MelleHns yObITKOB, KOTOpbIA NpefocTaBnseT C OAHOW
CTOPOHbI BO3MOXHOCTb BOCCTaHOBUTbL WMYLLECTBEHHOE
NONOXeHWEe B CINy4vyae HapyLleHUs MpaB U OXpaHseMbIX
3aKOHOM MHTEpPEeCcoB, a C ApYyron - BO3MOXHOCTb BOCCTa-
HOBINEHUS WMYLLECTBEHHOIO MOSIOXKEHUS W HaNoOXeHUsi
OTBETCTBEHHOCTU YTO NO3BONSAET rOBOPUTbL O MPEBEHTUB-
HOW pOnM UCCNEeaYEMOro MHCTUTYTA.

B cBA3M C BblleyKa3aHHbIMU NpoLeccaMm U3MeHu-
NNCb N HOPMbI, PerynupytoLine MHCTUTYT BO3MELLEHMUS
Bpeda, 4To, B CBOK oyepenb, ckasanocb Ha cyaebHon
npakTuke B nepeonpeneneHnm npuopuTeToB Npu npume-
HEHWW Ha3BaHHbIX HOPM.

B obuxoge noHatus "Bpen”, "y6biToK", "ywiep6"
ynoTpebnsaTca 3a4acTylo Kak CUHOHWMMbI. TpaguunoHHO
3TW MOHSITUSI CBA3aHbl BCErga C MOHATUEM YTpaThl Yero-
nnbo B pesynbTate genctBusi (6e3nencTBnsa) kak caMmoro
nuua, Hecyllero yobITku, Tak U apyrux nuu, nnbo uHoro
BO3JeNCTBUSAZ.

CnepnyeT npu3HaTb, YTO B HacTosillee BpeMsi He
CNOXMMNOChb OCTAaTOYHO YCTOMYMBON TEPMUHOMOMNU OTHO-
CUTENbHO Ha3BaHUs TeX NOTepPb, KOTOPbIE BO3HMKAIOT Npu
peanusaumn OMNacHOCTEN pasnuyHOro xapakrepa. Bpepn
MUMEET pasnnYHbIA OTTEHOK - SKOHOMMUYECKUIA, 3KOMormye-
CKMUA, MOpanbHbIN, cOUManbHbIN U T.4.

B topucnpyaeHummn noHsaTue "spen” aBnsaeTca mMex-
OTpacneBoOl KaTeropuewn, OAHako, 06LLeTeopeTU4ecKmx
uccrneaoBaHuin 9Toro oeHoMeHa B npaBe kpanHe maro.
JleranbHoro onpegeneHns NOHATUS "Bpea" He CyLuecTBy-
€T, HECMOTPS Ha TO, YTO ITOT TEPMWUH UCMONb3yeTcs
NpakTU4eCKn BCEMM OCHOBHbIMU OTpacnsMu npasa.

B umBunuctuyeckon nutepatype OOCTaTOYHO LUK-
pOKO MccregoBanvcb NpPobnembl OPUANYECKON OTBETCT-
BEHHOCTU. B yacTHOCTK, 3TMM Bonpocam NocCBSLLEHbI TPY-
abl M.M. Arapkosa®, B.C. AHTumoHoBa*, A.M. Bensikosa®,

1 Dertapes C.J1. BoamelyeHue yGbITKOB B rpaXXaaHCKOM 1 apout-
paxHom npouecce. M.: Bontepe knysep, 2003. C. 12.

2 Cm. nogpo6Hee: Oxeros C.U., Lsenosa H.}O. Tonkosbli cro-
Bapb pycckoro Asbika. M., 1998.

3 ArapkoB M.M. O6si3atenbcTBa U3 NpuunHeHust Bpeda // Mpo-
6nembl npaea. 1939. Ne 1. C.73.

4 AHTUMOHOB B.C. MpaxgaHckas OTBETCTBEHHOCTL 3a Bpea, Npu-
YMHEHHbBI UCTOYHMKOM MOBbILLEHHON onacHocTu: AsToped. Auc.
... OOK. topua. Hayk. M., 1951.

5 Bensakos A. M. MpaxgaHcKo-npaBoBasi OTBETCTBEHHOCTL 3a
npuunHeHne Bpeaa (Teopus u npaktuka): Juc.... AOK. opua. Hayk
B hopme HayyHOro goknaga, BbINOMHSALWEro Takke dyHKLUM
aBTopedepaTta. M., 1987.

C.H. Bpatycsa® M.W. BparuHckoro” **, O.A. KpacaBuunkoBa,
WN.C. ManewuHa , K B. ApowweHko® n apyrux yyeHoix. OgHa-
KO, KOMMMEKCHOro WCCrnedoBaHus MOHATMSA "Bpea" Kak
NpaBOBOW KaTeropuv B OPUCTPYLAEHLMU HE MPOU3BOAM-
noce. Mexay Tem, aHanua kateropum Bpefa umeeT cylle-
CTBEHHOE 3HaYeHWe He TOMbKO AN pasBUTUS puanye-
CKOW HayKu, HO 1 AN NIPaBONPUMEHUTENBHOW NPaKTUKN.

Bpen kak TakoBoW y4yeHbiMW-NpaBoBegamu onpe-
JensieTca Kak nocrneacteue nocsratenscrea Ha obuiect-
BEHHbIE OTHOLLEHWUSI U HapyLUeHUSI OXPaHSAEeMbIX 3aKOHOM
npaB U WMHTEPECOB rocyaapcTBa, OpraHusauui unm oT-
OenbHbIX rpaxxaaH. B cBoto ovepenb, BCsikoe nocsiraterb-
CTBO Ha OOLLEeCTBEHHble OTHOLIEHWS, B TOM 4ucre Ha
YecTb, JOCTOMHCTBO WM [ENOBYK penyTauuio, O3HayaeT
HapyLleHune, KOTOpoe NpeAcTaBnsieT cobow Bpea Ans o6-
LecTBa. YTo e kacaeTcs rpaxaaHCKnx NpoTMBOMpPaBHbIX
OENCTBUIN, TO OHM HapyLllaloT OOHOBPEMEHHO U HOPMbI
0O6bEeKTMBHOrO npaea, M CyObLekTMBHOE NpaBoO rpaxaaH
UINN LOPUANYECKNX NNL,.

B rpaxgaHckoM npaee noj BpeEAOM NPUHATO NOHU-
MaTb HebnaronpuaTHble U3MEHEHMS1 B OXPaHSAEMOM 3aKo-
HoMm Gnare.

B.N.CepebpoBckuin onpeaensieT Bpes kak "pesynb-
TaT BCSKOro (pakTa, Briekyllero 3a cobon ymeHblueHue
MMYyLLLECTBA UM NPEnATCTBYIOLWEro ero yBenunyeHunto" 0,

OpHako HOpMbI rpaXa4aHCKoro npaea, Kak u3BecT-
HO, pasrpaHNYMBalOT MOHATUS MMYLLECTBEHHOIO U He-
MMYLLIECTBEHHOTO (MOparnbHOro) Bpeaa. ATo He 03HaYaeT,
YTO MpUYMHEHWE MMYLLECTBEHHOro Bpeda He BrneyeTt 3a
coboli nepexuBaHuin UNu cTpagaHuin NoTeprnesLUEro, U B
3TOM NfaHe ykasaHHble NOHATUS MO CBOUM NOCNEeACTBUSIM
B U3BECTHOM CMbICMe B3aUMOCBS3aHbl 1 B3aMMO3aBUCU-
Mbl.

B uMmyLLeCcTBEHHbIX NPaBOOTHOLLEHMSAX NOA BpeaoMm
NOHUMAETCS BCAKOE YMEHbLUEHNE NMYLLECTBEHHOIO aKTu-
Ba NOTEpneBLUEro, KOTOPOE MOXET MPOU3ONTU Kak B pe-
3ynbTaTte NPUYNHEHMS Bpeda MMYLLEeCTBY NoTepreBLUero,
Tak U B cnyvae nNpuyvHEHUs Bpega ero nuyHocTu. MoHs-
Tve "Bpen, NPUYMHEHHbIA MMYLLIECTBY ApYroro" BkoyaeT
B cebsa He TOnbKO NoBpexaeHne npeameToB maTtepuanb-
HOro Mupa (UX YHUYTOXEHME UNM 0BecLEeHUBaHKE), HO U
NULLEeHNe noTepneBLUero Kakux-nmbo MHbIX UMYLLIECTBEH-
HbIX LEHHOCTEN UMM BO3MOXHOCTEN, HANpUMep nuieHne
€ro BO3MOXHOCTU MOMyYuMTb AONM C TPeTbero nuua no
npuynHe yTpaTbl AOKYMEHTOB, MNOATBepXAawwmux I3TOT
ponr, u T. 4. B yactHocTW, BpeaoM, NpUYUHEHHBIM UMY-
LLeCTBY, SABMAETCA NULIEHWE NOTEPNEBLUEro Bbiroabl, KO-
TOPYHO OH MOr Bbl MONYYNTb.

B pumckoM 4acTHOM npaBe MOHATWE Bpeda puM-
CKUWe IopUCTbI cnaranu M3 AByX 3eMeHTOB:

6 Bpatycb C.H. MaTtepmanbHO-NpaBOBOW acnekT rpaxaaHCKoM
ropnanyeckon oTeeTcTBeHHOCTH // O ponu opuanyeckon oTeeT-
CTBEHHOCTU B YCIIOBUSIX YCKOPEHUS COLIManbHO-3KOHOMUYECKOro
pa3suTusA. Tpyael no npasosefeHunto. Tapty: N3a-so TapT, yH-Ta,
1987. C. 5-14.

7 BparuHckuin M.W. Mpobnembl rpaxaaHcko-NpaBoBOi OTBETCT-
BEHHOCTM B obnacTu noctaBku ToBapoB // MexBy3oBckas Teope-
Tuyeckas koHdepeHums Ha Temy: "lpaBoBoe perynvpoBaHue
XO3AWCTBEHHON AEeATEeNbHOCTM WM OpraHusauuu Tpyda Ha npo-
MbILWEHHbIX nNpeanpuatuax”, 18-20 cdespana 1965 roga. Kues,
1965. C. 18-20.

8 VMyLuecTBEHHasi OTBETCTBEHHOCTb B XO3SMCTBEHHbIX OTHOLLE-
Huax/ Manewnd H.C.; OTB. pea.: Jlantes B.B. M.: Hayka, 1968.

9 ApoweHko K.B. CoBeplueHCTBOBaHUE rpaxaaHCKO-NPaBoBbIX
hOpM 3aLUUTBI NINYHBIX HEMMYLLECTBEHHbIX MNpaB rpaxgaH no
coseTckoMy npasy. ABToped. AuC. ... AOK. topud. Hayk. M., 1990.

10 CepebpoBckuin B.U. N36paHHble Tpyabl NO HACNEeACTBEHHOMY 1
cTtpaxoBomy npay. M.: CtaTyT, 2003. C. 456.
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"npsimon yuwep6" (damnum emergens), T.e. nu-
LLEeHWe TOoro, YTO YXKe BXOAMUIO B COCTaB MMyLLecTBa AaH-
HOro nuua;

"ynyweHHas Bbiroga" (lucrum cessans), T.e. He-
NnocTynneHne B MMyLLECTBO AaHHOro nvua Tex LeHHOCTeNn,
KOTOpble AOMKHbI Obinn Gbl NOCTYNUTL MPWY HOPMarbHOM
TeyeHUn cobbiTnin!. XoTa Takol noaxod BO MHOMO COOT-
BETCTBYET COBPEMEHHOMY npeacTaBneHnio o6 ybbiTkax.

Kak oTmMeuaeT npumMeHUTENbHO K paccMmaTtpuBae-
Momy Hamm Bonpocy H.C. ManeuH: "noa BpedoM npuyu-
HEHHbIM HeucnonHeHnem o6s13aTenbLCTBa MNOHUMaETCH
HapyLleHne UMYLLEeCTBEHHOrO MHTepeca, BblpaXXeHHOoe B
[AeHexHon dopme, dopme ybbiTkoB"! 2. 3 onpepeneHus
cnepyeT, YTo Bpep onpegensietcs yepes yobITku.

Mo sTomy noeoay Takke nucan B.M. MpubaHoB "... B
BONbLUMHCTBE CryYyaeB BO3MELLEHNE NMPUYMHEHHOTO Bpe-
Aa CBOAUTCSA K BO3MELLEHMIO NMOHECEHHbIX NOTeprneBLMM
ybbiTkOoB. B gaHHOM cnydae nog ybbiTkamu noHnmaeTcs
Bpes, BbipakeHHbIN B AeHeXHOoN chopme"s.

Kak oTmedaetr A.B. lMaHTeneeB noHstve "Bpen"
Yalle NpuMeHseTcsa Npu perynnpoBaHnv Tak HasbiBaeMbIX
OenUKTHbIX 00sA3aTenbCcTB, Apyrve noHsaTua  (ywepb,
yObITKM) 3a4acTyl0 yKasblBalT Ha CyLlecTBOBaHWE OOro-
BOPHBIX U 8AMUHUCTPATMBHbLIX MPABOOTHOLUEHUA N OTBET-
CTBEHHOCTY M0 HUM?.

Mo mHeHuto xe WU.H.KoxunHa: "ywepb n ybbiTkn kak
nocneacTsMs NPOTUBOMNPABHOIO AesHUS MOTyT OblTb Npu-
Y/MHEHbl TONbKO MMYLLECTBEHHbIM MHTepecam nuua. Ho
KpOMe UMyLLieCTBa U UMYLLECTBEHHBLIX NpaB Bpea MOXeT
ObITb NPUYMHEH U HEeMaTepuarnbHbIM Gnaram™.

[enctButenbHO C NPaBOBOWM TOYKWU 3PEHUSI TEPMUH
"y6bITKM" BO MHOTOM CXOAEH C MOHATUSAMM "ypoH", "noTe-
pu", "ywep6", "Bpea". OTAenbHble yYeHble He Mpu3HatoT
pasrpaHuyeHnst yobITkoB U nmyLiectseHHoro Bpeaa. O.C.
Nodpe nonaraet, 4to B OTAENbHbLIX Ccriydasx yuiepb
UMYLLIECTBY HE NMPUYMHAETCS, oaHako ybbITkn ecth®. O.B.
domnyeBa KpUTUKYET OaHHYIO TOYKY 3peHUsl, CripaBeau-
BO 3amMeyasi, 4To "...Nnoa MMyLLECTBOM, a TeM bonee umy-
LLIeCTBEHHOW cdeport MOXHO W HYXXHO NMOHMMaTb He TOMb-
KO Hanu4yHoOe MMYLLECTBO B BELLECTBEHHON thopme".

Bo3wmelueHre ybbITKOB B Ka4yecTBe Mepbl OTBETCT-
BEHHOCTU ObINO M3BECTHO eLle PUMCKOMY YacTHOMY npa-
BYy. IMywecTBeHHas OTBETCTBEHHOCTb 3[eCb yCTaHaBMNu-
Banacb, XoTs elle He BO BCeX Crnyyasx, 3akoHoMm [eTten u s
B IV B. 40O H.9. B pa3BnuTOoM pumckom npase nocrneacTsuem
HENCMONHEHNS UM HEHaAexXallero NcnonHeHus obssa-
TenbCTBa siBMsANacb 0643aHHOCTb AOIMKHMKA BO3MECTUTb
KpeauTopy NOHECEHHbIN UM yLep6®.

I.®. WepweHeBuy nog ybbiTkamu noHuman "Bpes,
NMOHECEHHbIN NMYLLECTBOM M COCTOSALLMIA B YMEHbLUEHUU

1 Hosuukmin U.B. Pumckoe npaeo. M., 1995. C. 153- 154.

2 ManewvH H.C. Bo3melueHune Bpea NPUUYUHEHHOIO NUYHOCTH. M.,
1965. C.12.

3 CM. nogpo6bHee: MpubaHos B. M. OcyulecTBnexune v 3awuta
rpaxgaHckux npas M.: CtatyT, 2001. C.246.

4 MaHTtenees A.B. MNopsinok Bo3MeLLleHUs Bpeaa, NPUYUHEHHOTO
HapyLUeHneM BOAHOrO 3aKOHOAATENbCTBA: BOMPOCH! MPaBOBOroO
perynupoBaHus // BecTHuk YgmypTtckoro YHusepcuteta. 2008.
Bbin.2. C.159.

5 KoxwuH W.T'. YronoBHo-npoueccyarsbHbIi MexaHuam obecrneye-
HWUS1 BO3MELLEHMS Bpeda dmandeckomy nuuy: Astoped. auc. ...
KaHg. topug. Hayk. TiomeHb, 2006. C. 6.

6 Cm.: Modhpe O C. ObsasaTenbcTBeHHOe npaso. M., 1975. C. 99.
7 ®omunyera O.B. MpyHLMN NOMHOMO BO3MELLEHUS YObITKOB U €ro
peanusauunsi B pPOCCUCKOM rpaxxgaHckoM npase: [inc... kana.
topua. Hayk. Camapa, 2001. C. 35.

8 Houukuin N.B. Ykas. cou. C. 151.
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€ero LEeHHOCTW, MOA KOTOpPbIM HUKaK Henb3st MOHUMaTb
HPaBCTBEHHbIN BPeA yxe NOTOMY, YTO Takoe npeacrasne-
HWE HECOMHEHHO NPOTUBOPEYUT OOLLEMY CMbICIy CTaTel
0 BO3HarpaxmgeHmmn"e.

O.C. Vlodhbdbe onpepenseT ybbITku kak nocneacT-
BUS, Bbl3blBaeMble HernpaBoMepHbiM noeeaeHnem'?, oH
hakTnyeckn paccmaTpuBaeT B kayecTBe yObITkoB ntoboe
HeraTuBHOE nocneacTene ot noboro HernpaBoMepHOro
OesHus B cdhepe rpaxaaHCKUX NpaBOOTHOLLEHWN, T.€. NpK
coBeplueHMn nboro rpaxaaHcKkoro npaBOHapYLUEHWS
HacTynaeT pe3ynbTaT B Buae yobITKOB. [oHsATME YObLITKOB,
no mHexnto O.C. Nodde, HepaspblBHO CBA3AHO C MNOHS-
TUEM rpaXkaaHcKol OTBETCTBEHHOCTM !,

Heckonbko uHOM nosvumm npuaepxusaetca J1.A.
JlyHL, KOTOpbIA paccMaTpmBaeT Nof yobITkamy AEHEXHYI0
oueHKy Toro yuwepba, KOTOpbI NPUYNHEH HEWUCMPaBHbLIM
DOIMKHMKOM, AennHkeeHTom: "CTporo roeops, - nucan J1.A.
JlyHU, - TEPMUH "NPUYMHEHHBIE YObITKN" SABNSETCS HEeTOY-
HbIM, MO0 HeucnpaBHbIN [OMKHUK (MM NpaBOHApPYLUK-
Tenb) NPUYMHSIET HE YObITKA B UX OEHEXHOM BblpaXKeHUw,
a npuymHseT ywepb B "HaTypanbHoi copme"!2. HecmoT-
ps Ha pasnuune B TOYKax 3peHUs], crieqyeT OTMETUTb, YTO
ybbITkM B NntoboM 13 onpeaeneHunii nogpasyMeBaroT noja
cobon HebnaronpuaTHbIE NOCNEACTBMSA AN noTepnesLue-
ro, BO3HMKLINE B pe3yrnbTaTe HenpaBOMEPHOro noBene-
HWs1 NpaBoHapyLnTens 3.

Heobxoammo BbIAENSITE HEKOTOPOE pas3nunyne Tec-
HO CBSI3@HHbIX Mexay coboW NoHATMI - "yBbITkU" Kak Ta-
KOBble 1 "BO3MeLLeHne YObITKOB". OTO ABE CTOPOHbI O4HO-
ro 1 TOrO e SIBNEHUsl, MpUYEM NepBoe MOXHO onpeae-
NUTb Kak CTaTM4eckoe, a BTOPOE Kak AMHaMM4ecKkoe npo-
sasnexuve. MNog "Bo3melleHMemM ybObITKOB" NOHMMAaOTCSA He
TONbKO camMu "yBbITKM", HO U BO3MNOXEHWE 00513aHHOCTU MO
UX [OKa3blBaHWMIO Ha NOTEPNEBLLYIO CTOPOHY, a Ha BUHOB-
HYI0 CTOPOHY - 06513aHHOCTM MO BOCCT@HOBIIEHUIO Hapy-
LIEHHbIX €l NPaBOOTHOLLUEHWUA, MaTepUanbHOro Mosoxe-
HUSA NocTpaaasLuero nuua'’s.

C nosuumm cCoBpEMEHHOIO 3aKOHOAATENbLCTBA, MOA
yObITkKaMy MOHMMAIOTCA pacxodbl, KOTOpble MU0, Ybe
npaBo HapyLUeHo, NPOU3BENO Unu AomkHO ByaeT npowms-
BECTU [N BOCCTAHOBIEHMS HapYLUEHHOro npasa, yTparta
U1 NoBpexXaeHne ero umyllecTtsa (peanbHbin yuiepb), a
Takke Henomny4YeHHble JOXOAbl, KOTOpble 3TO NMLO MNony-
4nno bl Npu 06bIYHBIX YCMOBUSAX rpaxaaHckoro oboporTa,
ecnun 6bl ero nNpaBo He ObINo HapyLlieHo (ynyLieHHas Bbl-
roga) (4.2. ct. 14 TK PY3).

B Hayke rpaxxgaHCcKoro npasa BbIAENSOT Tak Ha3bl-
Baemble abCTpakTHble W KOHKpeTHble YObITkM. Tak, npu
pacTopXXeHUW 4oroBopa NocTaBkW KpeauTop BrpasBe Tpe-
6oBaTb OT AOMKHMKA BO3MeLLEeHUs yObITKOB B BUAe pas-
HULIbI MeXay YCTaHOBIEHHOW B JOrOBOPE LIEHON M LIEHOM
Nno coBepLUEHHON B3aMeH caenke. [aHHble yObITKM Ha3bl-
BalOT KOHKpeTHbIMW. Pa3amep xe abCTpakTHbIX YObITKOB
onpenensieTcs B BUAE pasHMUbl MeXay LEHOW, YCTaHOB-
NEeHHON B J0roBope, M TeKyllen LieHOW Ha MOMEHT pac-

9 WepLueHeBny I".®. YueBHUK pyccKOro rpaxaaHckoro npaea (no
m3ganuo 1907 r.). M., 1995. C. 396.

10 Cm.: Mopdpe O.C. OTBETCTBEHHOCTb MO rpaXaaHCKOMy Nnpasy.
1., 1955. C. 203.

" Nobbe O.C. UN3BpaHHble Tpyapl No rpaxaaHckoMy npasy. M.,
2000. C. 460 - 508.

2 Hoeumukuii U.B., NyHuy N.A. O6Lwee yyeHne o6 obsi3aTenbCcTBe.
M., 1954. C. 365.

13 Nertapes C.J1. BoameLlleHne yObITKOB B rpaXgaHCKOM 1 apOuT-
paxHom npouecce. M.: Bontepe knysep, 2003. C.24.

14 AHTUMOHOB B.C. OcHOBaHWsi JOrOBOPHOW OTBETCTBEHHOCTU.
M., 1962. C. 14-18.
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TOpXXeHWs gorosopa. Tekyllen npusHaeTcs ueHa, obbl4YHO
B3VMMaBLLAsICA Npu CpaBHUMbIX 06CTOSATENBLCTBAX 3a aHa-
TNOTNYHbIN TOBap B MECTE, I4e OH JOMKeH ObiTb nepeaaH.
Ecnun xe B 9TOM MecTe He CyllecTBYeT TeKyLlen LeHbl,
MOXeT ObITb MCNONb30oBaHa TeKyllas ueHa, Ha3HayaBs-
lwasics B ApYrom MecTte, koTopasi byaoet cnyxuTb pasym-
HOW 3aMeHON C y4yeTOM pasHuUbl B pacxofax no TpaHc-
nopTupoBke ToBapa'.

B.C. EBTeeB nonaraeT, 4To abCTpaKTHbIA MeTon,
mcuncneHns ybbITKoB sABnsieTca Gonee BbIrogHbIM ANA
notepneBLUen CTOPOHbI, MOCKOMbKY, "BO-NEpBbIX, pasyM-
Hasi LeHa BronHe MoxeT ObiTb Gonblue Tekyllen, Bo-
BTOPbIX, COBEPLUEHNE 3aMEeHSoLEeN caenku paccmaTpu-
BaeTCs Kak pasyMHasi Mepa Mo YMEHbLUEHWIO YObITKOB U
NnoTomMy B LENOM rapaHTupyeT OOorblUyt MOMHOTY KOM-
neHcaumm y6bITKOB, C OLHOW CTOPOHbI, U BO3MELLEHUE
pacxofoB No 3aMeHsioLLeit caenke - ¢ gpyron™ 2,

B cBoto ouepeab E.A. 3BepeBa cuuMTaeT, YTO KOH-
KpeTHble U abcTpakTHble YObITKM OYeHb TPYAHO OTrpaHu-
YUTb OT YMYLUEHHON BbIroabls.

Mo Hawemy xe MHeHuto, abCTpaKTHbIE U KOHKpeT-
Hble yObITkM 06beanHsieT obLwas Lenb - B3bickaHue Ao-
XO[0B, KOTOpble Nony4nno 6bl NULO Npy 0BbIYHBIX YCro-
BUAX rpaxgaHckoro obopota, ecnu 6bl ero npaso He 6bino
HapyweHo. CnepgoBaTenbHO, OCHOBaHW/A BblAensiTb B
rpaxgaHckom npaBe abCTPaKTHbIE U KOHKPETHble YObITKU
HeT, TaK Kak OHU NpeacTaBnsloT cobon He YTO MHOe, Kak
pasHOBMAHOCTM YNYLLEHHON BbIroAbl.

Cnegyer OTMETUTb, UYTO B HayKe rpaxgaHCKoOro
npaea obcyxgaeTcss BONPOC O BO3MOXHOCTU B3bICKaHUS
TaK Ha3blBaeMbIX 3apaHee UCYUCHEHHbIX, Unun "Teepabix"”
(B TBEpOoW cymme), ybbiTkoB. o HMMKM MOHMMAIOT Ae-
HEXHYI0 CYMMY, KOTOPYIO CTOPOHbI YCTaHaBMMBAOT CBOUM
cornalleHmem B KayecTBe eANHCTBEHHOIO U MOSTHOrO BO3-
MeLleHns ByayLumx notepb?.

OTgenbHble cneumanucTbl cYMTaloT HeobXxoauMbIM
MCNONb30BaTb AaHHYH KOHCTPYKLMIO NpU npeasapuTenb-
HOM pacyeTe YObITKOB; MHblE BO3paXatoT NPOTMB 3TOrO.

Tak, J1.A. JlyHy nonaran, 4to cuctema UCHUCTIEHNS
y6bITKOB, CBOAALLAACS K NpeABapuUTErNbHOM MX OLEHKe,
NPUHUUNNanNbLHO HeNpUemnemMa, Tak Kak nopoxgaeT "KOH-
Lenuuio OUKLMIR" OTOPBAHHYI0 OT KOHKPETHOW XO3AWCT-
BEHHOW cuTyaumms,

B.B. BacbkuH, pa3gensii 3TO MHeHue, JokasbiBan, 4To
HOpMaTuBHbIE (HOPMMPOBAaHHbIE B A0Orosope) YbbITKM MNpoTu-
BOpeYaT CYLIHOCTU BO3MelleHusi ybObITkoB. Mo ero MHeHuo, B
pesynbTaTe HOPMMPOBaHWSI YOLITKOB B [OrOBOpE BO3HMKaET
HECOOTBETCTBME pa3MepoB B3bICKMBAEMbIX WU d)aKTI/I‘-IeCKI/IX
yObITKOB, 4YTO noApbiBaeT 3(PPEKTUBHOCTL CaMOro MHCTUTYTa
BO3MeLLeHUs yBObITkoBS.

Ha Haw B3rnsg, wMcnonb3oBaHWe TakoW KOHCTPYKUUK
npoTmBopeunt dunocodckomy npuHumny "He cnegyeTr MHo-
XUTb CYLLHOCTM cBepx HeobxogumocTn'"’. Begb no ceoe

! BorgaHoea E.E. MNpo6nembl Bo3amelleHus youiTkos // CoBpe-
MeHHoe npaBo. 2005. Ne9. C 4.

2 EBtees B.C. [JokasblBaHve Hannuusi u pasmepa yobITKOB Npu
nocraskax npoaykuum // 3akoHogaTtenbcTtBo. 2000. Ne 7. C. 27.

3 3BepeBa E.A. OTBETCTBEHHOCTb MpeanpuHUMaTens 3a Hapy-
LweHune ycnosui gorosopa // MNpaBo n akoHoMuka. 1997. Ne 2.
C.11.

4 EBTeeB B.C. MNpo6nembl npyMeHeHns "3apaHee UCHUCTIEHHbIX
ybbITKOB" B poccuiickom npaee // 3akoHoaaTenbcTeo. 2003. Ne 8.
C. 38.

5 Hoeuukuii W.B., MyHu T A. Ykas. cou. C. 238.

6 Cwm.: BacbkvH B.B. BoamelueHme yGbITKOB B rpaxaaHCKo-
npaBoBbIx 0bs3aTenscTBax: ABToped. ANC... KaHA. OPUA. HayK.
Capartos, 1971. C. 31 -32.

7 borgaHoBa E.E. Ykas. cou. C.5.

npupode "TBepAble" yObITKM npeacTaBnsaloT coboin He 4To
MHOE, KaK HeycTomky B copme wrpada. M Takoe MHeHue
HaxoguT CBOe MOAKpenneHue B LMBUIIMCTMKE B TOM, YTO He-
ycTolika 3apaHee onpeaensieT pasmep YyObITKOB Ha cnydyan
HapyLleHus obasatenbcTead.

Mcxoga v3 cka3aHHOro, no Hawemy MHeHuto, "ybbITku"
no CBOEMY OPUAMYECKOMY 3HAYeHU Yxe noHATMA "Bpen”,
NOCKOMNbKYy B MOHATUE "yObITKM" BKMOMAETCH TOMbKO pearnb-
HbI ylepb W ynyweHHas BbIrOAA, BO3MELLAIOTCS OHU, Kak
npaBumno, Npu HanMyuuM MMYLLECTBEHHbIX OTHOLIEHWA U B Ae-
HEeXHOM BblpaXeHUW. Bpepn e MoxeT OblTb MNPUYMHEH He
TOMbKO WMYLLECTBY, HO W FMYHOCTW (4€CTM WU [OCTOMHCTBY)
rpaxpaHviHa, MMyLecTBy WNv [EnoBOW penytauumu topuande-
ckoro nuvua. Bpea BO3MOXHO BO3MeCTUTb B HaType nyTem
npeaocTaBneHns BeWW TOro e poda W kayecTsa, vcnpasne-
HUSI  MOBPEXAEHWUWA, ONPOBEPXEHUS CBEAEHWIN, MnopoYaLLmX
AenoBylo penyTauuio, U T.4., NyTEM KOMMEHcauuu rpaxaaHu-
Hy MoparnbHoro Bpega’.

B cuny ckasaHHOro npeacrtaBnsieTca 6Gonee BepHbIM
onpenensitb yObITKM Kak OEHEXHYI OLeHKy Bpeaa, a He Ha-
06opoT, MOCKONbKY Mbl Monaraem, 4To MoHsTVe "Bpen” ropas-
[0 LUMpe No CBOEMY 3Ha4YeHMWI0, Hexenun noHsATue "ywepb".

Mockonbky MOHATME Bpefda BkMYaeT B cebs niobble
HeraTuMBHbIe MOCMEACTBUSA AesHUsi, a MoHsATve yuiepba Tonb-
KO MOCMEeACTBWS, NOANEexaliMe [EHEXHOW OueHke, npea-
ctaBnsieTca  6Gornee  KOPPEKTHbIM  WCMOMb30BaTb  TEPMUH
"umyLlecTBeHHbIV  yuep6". Tpu 3Tom, cnegyeT paccmatpu-
BaTb MOHATUSA YObITKOB, KOTOpble MpPeAcTaBnsaloT cobon umy-
LLIeCTBEHHbIV ylWwepb B OEHEXHOM BblpaXXeHWW, U Bpeda He-
paBHO3HAYHBI.

Abstract

In the introductory part of the article the author charac-
terizes institute of compensation of harm in civil law.

In the basic part problems of comparison of categories
of harm, a damage and losses in civil law are considered.

In the conclusion the author makes the offers on per-
fection of national norms by consideration of this points in
question.

8 K npumepy, OaHHasi MO3vUMS Halla CBOe OTpaXKeHWe B CT.
1229 PpaHLy3CcKOro rpaXgaHckoro Kogekca: ycrioBme o0 HeycTomn-
Ke ABNsieTcsl Bo3MeLlleHeM 3a yObITKM, KOTOpble KpeauTop Tep-
nUT BCNEeACTBME HENCMNONHEHNA OCHOBHOrO obs3atensctea. Cm.:
JlaBpoB [.I'. HekoTopble BONpPOCHI BELLHOrO U 0653aTeNbCTBEH-
Horo npasa Bo ®paHLy3CKOM rpaxagaHckoM kogekce // dpaHuys-
ckui rpaxaaHckmin kogekc. Cr6., 2004. C. 83 - 84.

9 KommeHTapui k CpaxpaaHckomy kogekcy P®. Y. 1. M., 1997. C.
59.
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